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PREFACE 


This document contains the complete official reports of the tax cases 
decided with opinions by the Supreme Court of the United States at 
the term which began October 1, 1956, and ended July 11,1957. They 
are taken from volumes 352, 353, and 354 of United States Reports 
and are printed, with original pagination indicated, in the order in 
which they appear there. Atl these decisions are listed in alphabetical 
order, with citations official and to this document, on page X. The 
decisions taken from volume 352 are again so cited in chronological 
order on page 1; those from volume 353, on page 37; and those from 
volume 354, on page 81. 

Thirteen cases are included here. Two of them are tax cases only 
in the sense that they derive from conspiracies to defraud the United 
States of tax, but their significance in the enforcement of internal 
revenue law is believed to justify their inclusion. 

Nine of the decisions resolve questions of statutory interpretation : 
two relate to occupational taxes; seven, to the income tax. 

Constitutional issues are paramount in two cases, one of which deter- 
mines the validity under the Fifth Amendment of a lien foreclosure 
and the other, the validity of a municipal privilege tax under the 
Commerce Clause. 

The two conspiracy cases settle questions of admissibility and use 
of evidence and the duration of a conspiracy for the purposes of the 
statute of limitations on prosecution. And in one of these cases, the 
implications of a plea of the constitutional privilege against self- 
incrimination and the effect of such a plea before a grand jury on 
the credibility of later testimony by the claimant at his trial are given 
special attention. 

Laws, legislative reports, and administrative regulations cited in 
the opinions are listed in tables following the text of the case reports. 

The index is intended as a guide to whatever relevant matter appears 
in the opinions, prevailing or dissenting, and in the marginal notes. 


Lynn L. Srrarron. 
Ix 
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PUTNAM et vx. v. COMMISSIONER OF 
INTERNAL REVENUE. 


(352 U. S. 82) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE EIGHTH 
CIRCUTT. 


No. 25. Argued October 17, 1956.—Decided December 3, 1956. 


In a business venture not connected with his law practice, petitioner, a lawyer, or- 
ganized a corporation, supplied its capital, and financed its operations through 
advances and guaranties of its debts. He wound up the corporation's affairs 
and liquidated its assets but did not terminate its corporate existence. Its as- 
sets were insufficient to pay its debts, and petitioner paid $9,005 of its debts in 
discharge of his obligation as guarantor. Held: In computing petitioner’s in- 
come tax, this $9,005 loss was a nonbusiness bad debt loss to be given short- 
term capital loss treatment under § 23 (k) (4) of the Internal Revenue Code of 
1939; and it was not fully deductible under § 23 (e) (2) as a loss “incurred in 
{a] transaction ... for profit, though not connected with [his] trade or busi- 
ness.” Pp. 83-93. 

1. The loss sustained by a guarantor unable to recover from the debtor is by 
its very nature a loss from a bad debt to which the guarantor becomes subro- 
gated upon discharging his liability as guarantor. Pp. 85-86. 

2. There is no justification for consideration of petitioner’s loss under § 23 
(e) (2) as an ordinary nonbusiness loss sustained in a transaction entered into 
for profit. As a loss attributable to a bad debt, it must be regarded as a bad 
debt loss, deductible as such or not at all. Spring City Co. v. Commissioner, 
292 U. S. 182. Pp. 87-88. 

3. Pollak v. Commissioner, 209 F. 2d 57, Hdwards v. Allen, 216 F. 2d 794, and 
Cudlip v. Commissioner, 220 F. 2d 565, turn upon erroneous premises. Pp. 88— 
90. 

(a) A guarantor who pays a creditor in discharge of his obligation as 
guarantor of the debt of an insolvent does not voluntarily acquire a debt 
known by him to be worthless; he involuntarily suffers a loss on a bad debt. 
P. 88. 

(b) A worthless new obligation does not arise in favor of a guarantor 
upon his payment to a creditor of an insolvent; he is subrogated to an exist- 
ing debt which “becomes” worthless in his hands, within the meaning of 
$23 (k). Pp. 88-89. 

(c) Eckert v. Burnet, 283 U. S. 140, distinguished. Pp. 89-90. 

[83] 4. Application of § 23 (k) (4) to the loss here involved is in accord- 
ance with the objectives sought to be achieved by Congress in providing short- 
term capital loss treatment for nonbusiness bad debts. Pp. 90—98. 


224 F. 2d 947, affirmed. 





Richard E. Williams argued the cause for petitioners. With him 
on the brief was 4. Lyman Beardsley. 

Philip Elman argued the cause for respondent. With him on the 
brief were Solicitor General Rankin, Assistant Attorney General Rice, 
Harry Bawm and Joseph F. Goetten. 
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Mr. Justice BRENNAN delivered the opinion of the Court. 


The petitioner, Max Putnam, in December 1948, paid $9,005.21 to 
a DesMoines, lowa, bank in discharge of his obligation as guarantor 
of the notes of Whitehouse Publishing Company. That corporation 
still had a corporate existence at the time of the payment but had 
ceased doing business and had disposed of its assets eighteen months 
earlier. The question for decision is whether, in the joint income tax 
return filed by Putnam and his wife for 1948, Putnam’s loss is fully 
deductible as a loss “incurred in [a] transaction ... for profit, though 
not connected with [his] trade or business” within the meaning of 
$23 (e) (2) of the Internal Revenue Code of 1939; or whether it is 
a nonbusiness bad debt within the [84] meaning of § 23 (k) (4) of 
the Code,? and therefore deductible only as a short-term capital loss. 

The Commissioner determined that the loss was a nonbusiness bad 
debt to be given short-term capital loss treatment. The Tax Court * 
and the Court of Appeals* for the Eighth Circuit sustained his deter- 
mination. Because of an alleged conflict with decisions of the Courts 
of Appeals of other circuits,® we granted certiorari.® 

Putnam is a Des Moines lawyer who in 1945, in a venture not con- 
nected with his law practice,’ organized Whitehouse Publishing Com- 
pany with two others, a newspaperman and a labor leader, to publish 
2 labor newspaper. Each incorporator received one-third of the issued 
capital stock, but Putnam supplied the property and cash with which 
the company started business. He also financed its operations, for 
the short time it was in business, through advances and guarantees 
of payment of salaries and debts. [85] Just before the venture was 
abandoned, Putnam acquired the shares held by his fellow stock- 
holders and in July 1947, as sole stockholder, wound up its affairs 


L“SHC. 23. DEDUCTIONS FROM GROSS INCOME. 
“In computing net income there shall be allowed as deductions : 


“(e) Losses By InpiIvipuats.—In the case of an individual, losses sustained 
during the taxable year and not compensated for by insurance or otherwise— 


“(2) if incurred in any transaction entered into for profit, though not con- 
nected with the trade or business;....”’ 53 Stat. 13, 26 U. S. C. § 23 (e) (2). 
7 “SEC. 23. DEDUCTIONS FROM GROSS INCOME. 


“(k) Bap DEsBts.— 


““(4) NON-BUSINESS DEBTS.—In the case of a taxpayer, other than a corpora- 
tion, if a non-business debt becomes worthless within the taxable year, the loss 
resulting therefrom shall be considered a loss from the sale or exchange, during 
the taxable year, of a capital asset held for not more than 6 months. The 
term ‘non-business debt’ means a debt other than a debt evidenced by a security 
as defined in paragraph (3) and other than a debt the loss from the worthless- 
ness of which is incurred in the taxpayer’s trade or business.” 53 Stat. 13, 56 
Stat. 820, 26 U. S. C. § 23 (k) (4). 

*13 CCH TC Mem. Dec. 458. 

*224 F. 2a 947. 

* Pollak v. Commissioner, 209 F, 2d 57 (C. A. 3d Cir.) ; Edwards vy. Allen, 216 
F. 2d 794 (C. A. 5th Cir.) ; Cudlip v. Commissioner, 220 F. 2d 565 (C. A. 6th 
Cir.). 

* 350 U. S. 964. 

‘Petitioners abandoned in this Court the alternative contention made below 
that the loss was deductible in full as a business bad debt under § 23 (k) (1). 
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and liquidated its assets. The proceeds of sale were insufficient to 
pay the full amount due to the Des Moines bank on two notes given 
by the corporation and guaranteed by Putnam for moneys borrowed 
in August 1946 and March 1947. 

The familiar rule is that, instanter upon the payment YY the guar- 
antor of the debt, the debtor’s obligation to the creditor becomes an 
obligation to the guarantor, not a new debt, but, by subrogation, the 
result of the shift of the original debt from the creditor to the guar- 
antor who steps into the creditor’s shoes.* Thus, the loss sustained by 
the guarantor unable to recover from the debtor is by its very nature 
a loss from the worthlessness of a debt. This has been consistently 
recognized in the administrative and the judicial construction of the 
Internal Revenue laws ® which, until the decisions of the [86] Courts 
of Appeals in conflict with the decision below, have always treated 

uarantors’ losses as bad debt losses.‘° The Congress recently con- 

rmed this treatment in the Internal Revenue Code of 1954 by pro- 
viding that a payment by a noncorporate taxpayer in discharge of his 
obligation as guarantor of certain noncorporate obligations “shall be 
treated as a debt.” ™* 


* United States v. Munsey Trust Co., 382 U. S. 234, 242: Aetna Life Ins. Co. v. 
Middleport, 124 U. 8. 534, 548; Howell v. Commissioner, 69 F. 2d 447, 450; Scott v. 
Norton Hardware Oo., 54 F. 2d 1047; Brandt, Suretyship and Guaranty (3d ed.), 
§ 324; 38 C. J. S., Guaranty, § 111; 24 Am. Jur., Guaranty, § 125. Iowa follows 
this rule. Randell v. Fellers, 218 Iowa 1005, 252 N. W. 787; American Surety 
Co. v. State Trust & Sav. Bank, 218 Iowa 1, 254 N. W. 338. There is not involved 
here a question of the effect of state law upon federal tax treatment of Putnam's 
loss. Cf. Watson v. Commissioner, 345 U. S. 544; Lyeth v. Hoey, 305 U.S. 188; 
Burnet v. Harmel, 287 U. 8. 103. 

*The bad debt deduction provisions of earlier Revenue Acts were enacted in 
§ 214 (a) (7) of the Revenue Act of 1921, 42 Stat. 239; § 214 (a) (7) of the Revenue 
Act of 1924, 43 Stat. 269; § 214 (a) (7) of the Revenue Act of 1926, 44 Stat. 26: 
§ 23 (j) of the Revenue Act of 1928, 45 Stat. 799; § 23 (j) of the Revenue Act of 
1932, 47 Stat. 179; § 23 (k) of the Revenue Act of 1934, 48 Stat. 688; § 23 (k) of 
the Revenue Act of 1936, 49 Stat. 1658; § 23 (k) of the Revenue Act of 1938, 52 
Stat. 460; and § 23 (k) of the Internal Revenue Code of 1939, 53 Stat. 12. 

® See, e. g., 2 Cum. Bull. 137; 5 Cum. Bull. 146; [11-1 Cum. Bull. 158; ITI-1 
Cum. Bull. 166; Shiman v. Commissioner, 60 F. 2d 65 (C. A. 2d Cir. ) ; Hamlen v. 
Welch, 116 F. 2d 413 (C. A. 1st Cir.) ; Gimbel v. Commissioner, 36 B. T. A. 539; 
Roberts v. Commissioner, 36 B. T. A. 549; Sharp v Commissioner, 38 B. T. A. 166: 
Hovey v. Commissioner, P—H 1939 B. T. A. Mem. Dec. 939,081; Pierce v. Commis- 
sioner, 41 B. T. A. 1261; Whitcher v. Welch, 22 F. Supp. 763. 

Similar decisions rendered since the Revenue Act of 1942 include: Ortiz v. 
Commissioner, 42 B. T. A. 173, reversed on another ground, sub nom. Helveriny v. 
Wilmington Trust Co., 124 F. 2d 156, reversed (without discussion on this point), 
316 U. S. 164; Burnett v. Commissioner, P-H 1942 B. T. A. Mem. Dec. 942,528; 
Ritter v. Commissioner, P-—H 1946 TC Mem. Dec. 946,237: Greenhouse v. Commis- 
sioner, P-H 1954 TC Mem. Dec. 954,250; Estate of Rosset v. Commissioner, P—H 
1954 TC Mem. Dec. 154,346: Watson v. Commissioner, 8 T. C. 569; Sherman v. 
Commissioner, 18 T. C. 746; Aftergood v. Commissioner, 21 T. C. 60: Stamos vy. 
Commissioner, 22 T. C. 885. 

4 “SHC. 166. BAD DEBTS. 


“(f) GUARANTOR OF CERTAIN NONCORPORATE OBLIGATIONS.—A payment by the 
taxpayer (other than a corporation) in discharge of part or all of his obligation 
as a guarantor, endorser, or indemnitor of a noncorporate obligation the proceeds 
of which were used in the trade or business of the borrower shall be treated as a 
debt becoming worthless within such taxable year for purposes of this section 
(except that subsection (d) shall not apply), but only if the obligation of the 
borrower to the person to whom such payment was made was worthless (without 
regard to such guaranty, endorsement, or indemnity) at the time of such pay- 
ment.” 68A Stat. 50, 26 U. S.C. § 166 (f). And see 65 Yale L. J. 247. 
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[87] There is, then, no justification or basis for consideration of 
Putnam’s loss under the general loss provisions of § 23 (e) (2), @. é., 
as an ordinary nonbusiness loss sustained in a transaction entered into 
for profit. cnaiem has legislated specially in the matter of deduc- 
tions of nonbusiness bad debt losses, 7. ¢., such a loss is deductible onl 
as a short-term capital loss by virtue of the special limitation provi- 
sions contained in § 23 (k) (4). The decision of this Court in ing 
City Co. v. Commissioner, 292 U. S. 182, is apposite and controlling. 
There it was held that a debt excluded from deduction under § 234 

a) (5) of the Revenue Act of 1918 was not to be regarded as a loss 
eductible under § 234 (a) (4). Chief Justice Hughes said for 
the Court: 
“Petitioner also claims the right of deduction under § 234 (a) 
(4) of the Act of 1918 providing for the deduction of ‘Losses 
sustained during the taxable year and not compensated for by 
insurance or otherwise.’ We agree with the decision below that 
this subdivision and the following subdivision (5) relating to 
debts are mutually exclusive. We so assumed, without deciding 
the point, in Lewellyn v. Electric Reduction Co., 275 U.S. 243, 246. 
The making of the specific provision as to debts indicates that 
these were to be considered as a special class and that losses on 
debts were not to be regarded as falling under the preceding 
general provision. What was excluded from deduction under 
subdivision (5) cannot be regarded as allowed under subdivision 
(4). Ifsubdivision (4) could be considered as ambiguous in this 
respect, the administrative construction which has been followed 
from the enactment of the statute—that subdivision (4) did not 
refer to debts—would be entitled to great weight. We see no 
reason for disturbing that construction.” 292 U.S., at 189. 

[88] Here also the statutory scheme is to be understood as meaning 
that a loss attributable to the worthlessness of a debt shall be regarded 
as a bad debt loss, deductible as such or not at. all. 

The decisions of the Courts of Appeals in conflict with the decision 
below turn upon erroneous premises."* It is said that the guarantor 
taxpayer who involuntarily acquires a worthless debt is in a position 
no different from the taxpayer who voluntarily acquires a debt known 
by him to be worthless. The latter is treated as having acquired no 
valid debt at all.** The situations are not analogous or comparable. 
The taxpayer who voluntarily buys a debt with knowledge that he 
will not be paid is rightly considered not to have acquired a debt 
but to have made a gratuity. In contrast the guarantor pays the 
creditor in compliance with the obligation raised by the law from his 
contract of guaranty. His loss arises not because he is making a gift 
to the debtor but because the latter is unable to reimburse him. 

Next it is assumed, at least in the AJ/len case, that a new obligation 
arises in favor of the guarantor upon his payment to the creditor. 
From that premise it 1s argued that such a debt cannot “become” 
worthless but is worthless from its origin, and so outside the scope of 
§ 23 (k). This misconceives the basis of the doctrine of subrogation, 
apart from the fact that, if it were true that the debt did not “become” 


4 See n. 5, supra. 
* Reading Co. v. Commissioner, 132 F. 24 306; W. F. Young, Inc. v. Commis- 
sioner, 120 F. 2d 159; American Cigar Co. v. Commissioner, 66. F. 2d 425. 








6 TAX CASES 


worthless, the debt nevertheless would not be regarded as an ordinary 
loss under § 23 (e). Spring City Co. v. Commission, supra. Under 
the doctrine of subrogation, payment by the guarantor, as we have 
seen, is treated not as creating a new debt and extinguishing the 
original debt, but as preserving the original debt and [89] merely 
substituting the guarantor for the creditor. The reality of the situa- 
tion is that the debt is an asset of full value in the creditor’s hands 
because backed by the guaranty. The debtor is usually not able to 
reimburse the guarantor and in such cases that value is lost at the 
instant that the guarantor pays the creditor. But that this instant 
is also the instant when the guarantor acquires the debt cannot ob- 
scure the fact that the debt “becomes” worthless in his hands. 

Finally, the Courts of Appeals found support for their view in the 
following language taken from the opinion of this Court in Eckert 
v. Burnet, 283 U.S. 140: 

“The petitioner claims the right to deduct half that sum as 
a debt ‘ascertained to be worthless and charged off within the 
taxable year,’ under the Revenue Act of 1926, c. 27, §214 (a) 
(7); 44 Stat. 9, 27. 

“Tt seems to us that the Circuit Court of Appeals sufficiently 
answered this contention by remarking that the debt was worth- 
less when acquired. There was nothing to charge off. The 
petitioner treats the case as one of an investment that later turns 
out to be bad. But in fact it was the satisfaction of an existing 
obligation of the petitioner, having, it may be, the consequence 
of a momentary transfer of the old notes to the petitioner in order 
that they might be destroyed. It is very plain we think that the 
words of the statute cannot be taken to include a case of that 
kind.” 283 U.S., at 141. (Emphasis added.) 

That statement did not imply a determination by this Court that 
the guarantor’s loss was not to be treated as a bad debt.* This Court 
was not faced with the ques-[90]tion in Eckert. The point decided 
by the case was that a guarantor reporting on a cash basis and dis- 
charging his guaranty, not by a cash payment, but by giving the 
creditor his promissory note payable in a subsequent year, was not 
entitled to a bad debt loss deduction in the year in which he gave the 
note. The true significance of the quoted language is that, although 


“The basis for this statement came from the opinion of the Court of Appeals 
for the Second Circuit and was explained by that court in its later opinion in 
Shiman v. Commissioner, 60 F. 2d 65, 67, as follows: “Though there was no debt 
until Shiman paid the brokers, it then became such at once and was known to be 
worthless as soon as it arose; verbally at any rate there is no difficulty. Nor is 
there any reason to impute a purpose to except such cases; the loss is as real and 
unavoidable as though the debt had had some value for a season. The analogy 
of section 204 (b) is apt. We can see no ground therefore for question except 
some of the language used in Eckert v. Burnet, 283 U. S. 140, 51 S. Ct. 373, 75 L. 
Ed. 911, taken from our opinion in 42 F. (2d) 158. That was quite another 
situation. Eckert, the taxpayer, had been an accommodation endorser for a cor- 
poration which became insolvent. When called upon to pay he gave his note 
instead, not payable within the year. The court refused to allow the deduction, 
because Eckert was keeping his books on a cash basis, but it intimated that when 
he paid he might succeed ; until then he had done no more than change the form 
of the obligation. Yet if it were enough to defeat him that the debt was ‘worthless 
when acquired,’ the same objection ought to be good after he had paid; contrary 
to what was suggested. We cannot therefore think that the language so thrown 
out was intended as an authoritative statement by which we must be bound.” 
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“the debt was worthless when acquired,” it could not be “charged off” 
within the taxable year as the promissory note given for its payment 
was not paid or payable within that year.* 8 
The objectives sought to be achieved by the Con in providing 
short-term capital loss treatment for nonbusiness bad debts are also 
persuasive that § 23 (k) (4) applies to a guarantor’s nonbusiness debt 
losses. The [91] section was part of the comprehensive tax program 
enacted by the Revenue Act of 1942 to increase the national revenue 
to further the prosecution of the great war in which we were then 
engaged.* It was also a means for minimizing the revenue losses at- 
tributable to the fraudulent practices of taxpayers who made to rela- 
tives and friends gifts disguised as loans.” Equally, however, the 
[92] plan was suited to put nonbusiness investments in the form of 
loans ona footing with other nonbusiness investments. The proposal 
originated with the Treasury Department, whose spokesman cham- 
pioned it as a means “to insure a fairer reflection of taxable income,” * 
and the House Ways and Means Committee Report stated that the 
objective was “to remove existing inequities and to improve the pro- 
edule through which bad-debt deductions are taken.” We may 
consider Putnam’s case in the light of these revealed purposes. His 
venture into the publishing field was an investment apart from his 
law practice. The loss he sustained when his stock became worth- 


* See Helvering v. Price, 309 U. S. 409. The requirement that the debt be 
“ascertained to be worthless and charged off within the taxable year’ was super- 
seded in the Revenue Act of 1942, § 124 (a), by the requirement that the debt 
be one which “becomes worthless within the taxable year.” 

* Chairman Doughton of the House Committee on Ways and Means opened 
the hearings on the bill which became the Revenue Act of 1942 with the state- 
ment: “. . . the meeting of the committee this morning is the first step in the 
consideration, preparation, and reporting of perhaps the largest tax bill that it 
has ever been the duty and responsibility of our committee to report. 

“We are faced with revenue needs and a tax program of a magnitude un- 
thought of in modern times, and we all realize it is necessary to raise every dollar 
of additional revenue that can be raised without seriously disturbing or shatter- 
ing our national economy.” Hearings before House Committee on Ways and 
Means on Revenue Revision of 1942, 77th Cong., 2d Sess. 1. 

“ Petitioners argue that this was its sole purpose and that the section should 
be construed as limited in application to such loans. The context of the seg- 
ment of the House Ways and Means Committee Report discussing this objec- 


tive does not support the petitioners’ argument. H. R. Rep. No. 2333, 77th 
Cong., 2d Sess. 45: 


“C, NONBUSINESS BAD DEBTS 

“The present law gives the same tax treatment to bad debts incurred in 
nonbusiness transactions as it allows to business bad debts. An example of a 
nonbusiness bad debt would be an unrepaid loan to a friend or relative, while 
business bad debts arise in the course of the taxpayer’s trade or business. This 
liberal allowance for nonbusiness bad debts has suffered considerable abuse 
through taxpayers making loans which they do not expect to be repaid. This 
practice is particularly prevalent in the case of loans to persons with respect 
to whom the taxpayer is not entitled to a credit for dependents. This situation 
ae ee serious administrative difficulties because of the requirement 
of proof. 

“The bill treats the loss from nonbusiness bad debts as a short-term capital loss. 
The effect of this provision is to take the loss fully into account, but to allow it to 
be used only to reduce capital gains. Like any other capital loss, however, the 
amount of such bad debt losses may be taken to the extent of $1,000 against 
anon” income and the 5-year carry-over provision applies.” (Emphasis 
a q 

“ Hearings before House Committee on Ways and Means on Revenue Revision 
of 1942, 77th Cong., 2d Sess. 90. 

* H. R. Rep. No. 2333, 77th Cong., 2d Sess. 44. 
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less, as well as the losses from the worthlessness of the loans he made 
directly to the corporation, would receive capital loss treatment; the 
1939 Code so provides as to nonbusiness losses both from worthless 
stock investments and from loans to a corporation, whether or not 
the loans are evidenced by a security.” It is clearly a “fairer reflec- 
tion” of Putnam’s 1948 taxable income to treat the instant loss simi- 
larly. There is no real or economic difference between the loss of an 
investment made in the form of a direct loan [93] to a corporation 
and one made indirectly in the form of a guaranteed bank loan. The 
tax consequences should in all reason be the same, and are accom- 
plished by § 23 (k) (4).7* The judgment is 

Affirmed. 

Mr. Justice Haran, dissenting. 

Being unreconciled to the Court’s decision, which settles a conflict 
on this tax question among the Courts of Appeals and thus has an 
impact beyond the confines of this particular case, I must regretfully 
dissent. 

The Court’s approval of the Commissioner’s treatment of peti- 
tioner’s loss as one arising from a “nonbusiness debt,” within the 
meaning of § 23 (k) (4) of the Internal Revenue Code of 1939,' in- 
stead of as a loss incurred ina [94] “transaction entered into for 
profit,” under § 23 (e) (2),? rests on what is, in my opinion, a strained 


” Section 23 (zg) (2) and (3) as to worthless stock. Section 23 (k) (2) (3) 
and (4) as toloans. As Judge Stewart pointed out in his dissenting opinion in 
the Cudlip case, 220 F. 2d, at 572: 

“Had the petitioner made the necessary additional investment in the conven- 
tional form of subscribing for stock, his loss upon the failure of the corporation 
would have been a capital loss, § 23 (g) (2), 1.R.C. Had he made the invest- 
ment in the form of a loan to the corporation evidenced by an instrument bearing 
interest coupons, his loss would likewise have been a capital loss, § 23 (k) (2), 
I. R. C. Had he made the additional investment in the form of an ordinary 
loan to the corporation, his loss would likewise have been a capital loss, § 23 
(k) (4) I. R. C., Commissioner of Internal Revenue v. Smith, supra. 

“Because the petitioner happened instead to risk his money by guaranteeing 
the corporation’s bank loans, the court now holds that the petitioner may take 
an ordinary loss, deductible in full from his ordinary income. Yet from the 
petitioner’s viewpoint, the situation would have been precisely the same had he 
himself borrowed the money and then lent it to the corporation. It therefore 
seems to me that the result reached by the court in this case is significantly 
unrealistic.” 

** Upon this ground, contrary to the holding in For v. Commissioner, 190 F. 2d 
101, the guarantor’s nonbusiness loss would receive short-term capital loss treat- 
ment despite the nonexistence of the debtor at the time of the guarantor’s pay- 
ment to the creditor. 

*“'§ 23 (k)] (4) NON-BUSINESS DEBTS. 

“In the case of a taxpayer, other than a corporation, if a non-business debt 
becomes worthless within the taxable year, the loss resulting therefrom shall be 
considered a loss from the sale or exchange, during the taxable year, of a capital 
asset held for not more than 6 months. The term ‘non-business debt’ means a 
debt other than a debt evidenced by a security as defined in paragraph (3) and 
other than a debt the loss from the worthlessness of which is incurred in the 
taxpayer’s trade or business.” 

“§ 23. DEDUCTIONS FROM GROSS INCOME. 
“In computing net income there shall be allowed as deductions : 


““(e) LOSSES BY INDIVIDUALS. 
“In the case of an individual, losses sustained during the taxable year and not 
compensated for by insurance or otherwise— 


(2) if incurred in any transaction entered into for profit, though not con- 
nected with the trade or business . . es 
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application of the equitable doctrine of subrogation. No one contends 
that petitioner acquired the Company’s debt to the lending Bank when 
he entered into the agreement guaranteeing payment of that indebted- 
ness. Rather, the Government’s basic argument, as taken from its 
brief, is this: 
“The principle is well established, both generally and in the 
State of Iowa Ewiveae the guaranty was executed and performed], 
that a guarantor who is required to make payment under his 
guaranty contract succeeds to the rights of the creditor by subro- 
gation. The law implies a promise on the part of the principal 
debtor to reimburse the guarantor, and the guarantor’s payment 
is treated not as extinguishing the debt but as merely substituting 
the guarantor for the creditor . . . Accordingly, while a 
guarantor by entering into the guaranty contract and making 
payment thereunder puts himself in a position where he may 
sustain a loss, it is only if, and to the extent that, the debt which 
he acquires by subrogation is worthless that he actually sustains 
a loss. Thus, if the guarantor, having made payment under his 
guaranty contract, is able to recover in full from the principal 
debtor, he clearly suffers no loss at all. It follows, therefore, 
that any loss, the existence and extent of which is wholly and 
directly dependent [95] upon the worthlessness of a debt, 
should be attributed to the worthlessness of that debt, 7. e., should 
be considered a bad debt loss.” 
The Government then adds this footnote: “So long as payment of a 
debt is guaranteed by a solvent guarantor, the insolvency of the prin- 
cipal debtor obviously does not render the debt worthless. Conse- 
quently, if the debt which a guarantor acquires by subrogation be- 
comes worthless, it necessarily becomes worthless in the hands of the 
guarantor rather than in the hands of the original creditor.” 

Upon analysis, the Government’s argument comes down to this: 
when the petitioner honored his guaranty obligation his payment was 
offset by the acquisition of the creditor Bank’s rights against the Com- 
pany on its indebtedness; in the Bank’s hands those rights were worth 
full value, since the Company’s indebtedness was secured by the 
guaranty ; therefore petitioner's loss should be attributed to the subro- 
gation debt, which became worthless in his hands because no longer 
so secured. 

This argument would have substance in a case where the principal 
debtor was not insolvent at the time the guaranty was fulfilled; for 
in such a case it could be said that the acquired debt was not without 
value in the guarantor’s hands, and hence he should not be allowed a 
tax deduction until the debt turns out to be worthless. But when, as 
here, the debtor is insolvent at the very time the guarantor meets his 
obligation, it defies reality to attribute the guarantor’s loss to any- 
thing other than the discharge of his guaranty obligation. To 
attribute that loss to the acquired debt in such a case requires one 
to conceive of the debt as having value at the moment of acquisition, 
but as withering to worthlessness the moment the guarantor touches 
it. That the same debt in the same millisecond can have both of these 
antagonistic [96] characteristics is, for me, too esoteric a concept to 
carry legal consequences, even in the field of taxation. 
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It was this departure from reality which first led the Court of 
Appeals for the Second Circuit to reject the Commissioner’s theory, 
as applied to a loss incurred by a widow — a guaranty of her 
husband’s brokerage account which she was called upon to honor long 
after his death and the winding up of his insolvent estate. Fow v. 
Commissioner, 190 F. 2d 101. In that case the court, after referring 
to the “ilusory character” of the subrogation claim which, the Tax 
Court held, she had acquired against her late husband upon her 
payment of the guaranty, went on to say, at pp. 103-104: 

“She [the widow] argues that the court’s theory of a debt against 
her husband’s estate amounts to a subrogation forced upon her, 
contrary to the equitable spirit of the doctrine, to yield her an 
utterly worthless claim and a very real tax liability. ... [We 
think her argument persuasive. . Clearly . . the “[guar- 
anty | transaction was not then one involving a bad debt, since 
she had not even made the payment which alone would give rise 
to a claim in her favor. Nor could payment ten years later create 
a debt out of something less than even the proverbial stone. It is 
utterly unrealistic to consider the payment as one made in any 
expectation of recovery over or of any legal claim for collection. 
Actually it was merely the fulfillment of her contractual obliga- 
tion of the earlier date. The bad-debt provision thus had no direct 
application; only by straining the statutory language can we 
erect here a disembodied debt against an insolvent and long dead 
debtor.” 
Being unable to differentiate the worthlessness of a subrogation debt 
claim against a nonexistent individual [97] debtor from such a claim 
against an existent, but insolvent, corporate debtor, the Courts of Ap- 
peals, until the present case,* have consistently applied the reasoning 
of the Foa case to losses incurred on individual guaranties of corpo- 
rate indebtedness where the corporation, though still in existence, was 
insolv ent at the time the guaranty was honored. Pollak v. Commis- 
sioner, 209 F. 2d 57;* Edwards v. Allen, 216 F. 2d 794;° Cudlip v. 
Commissioner, 220 F. 2d 565; ° see also . Ansley v. Commissioner, 217 F. 
2d 252." The rationale of these four Courts of Appeals is, in my opin- 
ion, more convincing than that of the Commissioner, and I think this 
Court should have approved and followed it here by ‘holding that this 
taxpayer’s loss was fully deductible under § 23 (e) (2) asa loss: on a 
“transaction entered into for profit,” instead of regarding it as a “non- 
business debt” loss, subject to capital loss treatment under § 23 (k) 
(4). 

I cannot agree with the Court that either the circumstances under 

which § 23 (k) (4) was enacted in 1942, or the provisions of § 166 (f) 


* 924 F. 2d 947. 
‘Third Circuit. 
* Fifth Circuit. 
*Sixth Circuit. 
*Third Circuit. 
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of the Internal Revenue Code of 1954,° point to an opposite conclusion. 
Section 23 (k) (4) created a new category of debt losses, namely, 
[98] “nonbusiness debt” losses, which were thenceforth to be given 
capital loss treatment instead of the full loss deduction theretofore 
accorded them.’ The Court finds the “objectives sought to be achieved 
by the Congress,” through the enactment of this section, “persuasive 
that $23 (k) (4) applies to a guarantor’s nonbusiness debt losses,” 
in that the “section was part of the comprehensive tax program enacted 
by the Revenue Act of 1942 to increase the national revenue,” in con- 
nection with World War II, and “was suited to put nonbusiness invest- 
ments in the form of loans on a footing with other nonbusiness invest- 
ments.” But it seems to me that the House Ways and Means Commit- 
tee Report on the bill shows that § 23 (k) (4) was aimed at a specific 
narrow objective, namely, that of reducing revenue loss from the de- 
duction of “family” or “friendly” loans which were in reality gifts. 
The Report states: 

“C. Nonbusiness Bad Debts. 

“The present law gives the same tax treatment to bad debts 
incurred in nonbusiness transactions as it allows to business bad 
debts. An example of a nonbusiness bad debt would be an unre- 
paid loan to a friend or relative, while business bad debts arise 
in the course of the taxpayer’s trade or business. This liberal 
allowance for nonbusiness bad debts has suffered considerable 
abuse through taxpayers making loans which sa do not expect 
to be repaid. This practice is particularly prevalent in the case 
of loans to persons with respect to whom the taxpayer is not 
entitled to a credit for dependents. This situation has presented 
ae administrative difficulties because of the requirement of 
proof. 

[99] “The bill treats the loss from nonbusiness bad debts as a 
short-term capital loss. The effect of this provision is to take 
the loss fully into account, but to allow it to be used only to reduce 
capital gains. Like any other capital loss, however, the amount 
of such bad debt losses may be taken to the extent of $1,000 
against ordinary income and the 5-year carryover provision 
applies.” *° 

I am unable to find in this, or in any of the other legislative history to 
which the Court refers, any clear intimation of a broad policy to 
analogize generally all types of nonbusimess loans to other forms of 


*“T$ 166] (f) GUARANTOR OF CERTAIN NONCORPORATE OBLIGATIONS.—A payment 
by the taxpayer (other than a corporation) in discharge of part or all of his 
obligation as a guarantor, endorser, or indemnitor of a noncorporate obligation 
the proceeds of which were used in the trade or business of the borrower shall 
be treated as a debt becoming worthless within such taxable year for purposes 
of this section (except that subsection (d) shall not apply), but only if the obliga- 
tion of the borrower to the person to whom such payment was made was worthb- 
less (without regard to such guaranty, endorsement, or indemnity) at the time of 
such payment.” 

*T. R. C., 1939, § 23 (k) (1), 58 Stat. 18, 26 U. S. C. (1940 ed.) § 23 (k) (1). 

* H. R. Rep. No. 2338, 77th Cong., 2d Sess. 45. 
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capital investment,” still less anything which indicates that guaran- 
tors’ losses were considered as falling within the new section.” 

Likewise I think that the Court’s reliance on § 166 (f) of the 1954 
Code is misplaced. That section provides that an individual tax- 
payer’s guaranty ee ee the obligation of a noncor- 
porate debtor “shall be treated as a debt becoming worthless within 
such taxable year,” and shall be deductible in full if (a) the proceeds 
of the guaranteed obligation were used “in the trade or business of 
the borrower,” and (b) that obligation was worthless at the time the 
guarantor made payment.”® The Court says that by enacting this 
section Congress confirmed the administrative practice of treating 
guarantors’ losses as [100] bad debt losses, at least so far as guaranties 
of certain noncorporate obligations are concerned. I cannot agree, for 
again I think this section had a specific and limited purpose, which 
did not include the thrust which the Court now gives the section. 
That purpose, I think, was simply to permit deduction of certain guar- 
anty payments that were not deductible at all under the 1939 Code. 
Payments now deductible under § 166 (f) need not be made in the 
course of the guarantor’s “trade or business,” nor need they be attribu- 
table to a transaction “entered into for profit.” They are deductible, 
it would seem, so long as the guarantor had some expectation of being 
repaid—so long, in other words, as the transaction was not a gift. 
Under prior law, such payments would not have been deductible as 
“business” debts, under § 23 (k) (1), or as losses on transactions 
“entered into for profit,” under § 23 (e) (2), or even as “nonbusiness” 
debts under § 23 (k) (4), since the Foz line of cases held that such 
payments do not give rise to “debts.” However, here again, as with 
the enactment of the § 23 (k) (4) ”nonbusiness debt” provision in 
1942, Congress was concerned with fending against allowance of this 
type of deduction in cases of fictitious “family” or “friendly” guar- 
anties. Hence it was unwilling to allow the deduction to al/ guarantors 
of individual borrowings. Considering guaranties of loans sought 
for business purposes to be free of such infirmities, Congress attempted 
to obviate abuse of § 166 (f) by limiting its [101] application to 
guaranties of loans the proceeds of which “were used in the trade 
or business of the borrower.” 


“Had this been the congressional purpose, it could have been accomplished 
simply by subjecting nonbusiness debt losses to the provisions of the statute 
dealing with worthless securities. See § 23 (g) (2)-—(4) of the Internal Revenue 
Code of 1939. 

™ When it enacted § 23 (k) (4) Congress left undisturbed § 23 (e) (2) relating 
to the deductibility of losses on “any transaction entered into for profit,” and that 
section was subsequently re-enacted, unchanged, as § 165 (c) (2) of the Internal 
Revenue Code of 1954. 

* See note 8, supra. 

*§ 23. DEDUCTIONS FROM GROSS INCOME 


“In computing net income there shall be allowed as deductions: 


“(k) BAD DEBTS. 

“(1) GENERAL RULE. 

“Debts which become worthless within the taxable year... ..This paragraph 
shall not apply in the case of a taxpayer, other than a corporation, with respect 
to a non-business debt, as defined in paragraph (4) of this subsection.” 
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In light of what seems to have been the particular congressional 
urpose, I think it strains § 166 (f) to read it as broadly confirming 
the treatment of guaranty losses as bad debt losses.“ Congress pre- 
sumably knew of the Foz line of cases, swpra, which had refused “debt” 
treatment to guarantors’ losses, and it is not without significance that 
the Senate Report on § 166 (f) stated: “If the requirements of this 
section are not met, the taxpayer will, as wnder present law, be treated 
taxwise under whatever provisions of the code are applicable in the 
factual situation.” * It is true that § 166 (f) provides that any 
payment included therein “shall be treated as a debt”; but of more 
significance is the fact that the person claiming the deduction need not 
show that he in fact owned a “debt” or that such debt had “become 
worthless during the taxable year”—the requirement for deductibility 
of both business and nonbusiness bad debts under § 23 (k) (1) and 
(4)—since “for purposes of this section” (§ 166 (f)) the guar- 
antor’s loss is “treated as” a debt “becoming worthless within such 
taxable year” as the loss occurs. In other words, though assimilated 
to a “debt” loss, the loss arising from the guaranty payment in fact 
need have none of the attributes of a debt loss in order to be deductible. 
The primary thrust of [102] § 166 (f) was to make deductible some 
kinds of losses which were theretofore not deductible, and I think that 
drawing from the language of the Section a definitive characterization 
of such losses as “debts” involves a misplacing of emphasis. 

Of still greater significance is the fact that § 166 (f) losses are 
deductible zn full. This, it seems to me, is more consistent with the 
view that Congress did not intend to disturb the line of cases which, 
following Fox, gave a full deduction under § 23 (e) (2) to losses on 
guaranties of corporate obligations, than it is with the Court’s view 
that §166 (f) confirms Congress’ intent that such losses should be 
only partially deductible as nonbusiness bad debts under § 23 (k) (4). 
Otherwise we would have the anomalous result that under the 1954 
Code individual guarantors of noncorporate obligations are given 
better treatment than those guaranteeing corporate obligations, even 
though the basic limitation which Congress imposed upon the deducti- 
bility of § 166 (f) losses, namely, that the proceeds of the guaranteed 
obligation “were used in the trade or business of the borrower,” is 
always present in the case of a guaranty of a corporate obligation. 

In short, I think that when the purposes and provisions of § 166 (f) 
are taken together, it is quite evident that the section was intended to 
complement the decisions of these four Courts of Appeals,’’ and not 
to override them. 


* The Senate report on § 166 (f) simply states: “Your committee also provided 
that business bad debt treatment will be available where a noncorporate taxpayer, 
who was the endorser (or guarantor or indemnitor) of the obligation of another, 
is required to pay the other’s debt (and cannot collect it from the debtor). 
However, this treatment is to be available only where the debt represents money 
used in the other person’s trade or business. Your committee believes that this 
treatment should be available in such cases since in most cases debts of this 
type usually are incurred because of business relationships.” S. Rept. No. 1622, 
83d Cong., 2d Sess. 24-25. 

* S. Rept. No. 1622, 83d Cong., 2d Ses. 200. (Italics supplied.) 

Ante, p. 97. 
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Finally, the Government suggests that giving guarantors’ losses the 
same capital loss treatment as nonbusiness debt losses would make for 
a better tax structure, since, it is argued, both kinds of losses are com- 
parable to losses from investments, which receive capital loss treat- 
ment under both the 1939 and 1954 Codes.** Even if that be so, this 
would be a matter for Congress. Our duty is to take the statute as we 
find it. I would reverse. 


* 1. R.C., 1939, § 23 (g) (2)—(4) ; I. R.C., 1954, § 165 (g). 
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Under Title D, Chapter 17, of the New York City Administrative Code, the City 
proceeded to foreclose liens for unpaid water charges on two parcels of land 
held in trust by appellants. In accordance with the statute, notice was given 
by posting, publication and mailing notices to the trust estate. Because of the 
derelictions of a bookkeeper, these notices were not brought to the attention of 
appellants, and they claimed to have had no knowledge of the foreclosure pro- 
ceedings until after judgments of foreclosure had been entered by default and 
the City had acquired title to the property. The City sold one parcel for an 
amount many times that of the unpaid water charges and retained all the 
proceeds. The value of the other parcel: was many times the amount of the 
unpaid water charges, and the City retained title to it. Appellants moved to 
have the defaults opened, the deed to one parcel set aside and to recover the 
surplus proceeds from the sale of the other parcel. Such relief was denied. 
Held: 

1. The City having taken steps to notify appellants of the arrearages and 
the foreclosure proceedings, and appellants’ agent having received such notices, 
application of the statute did not deprive appellants of procedural due process. 
Pp. 107-109. 

(a) The City cannot be charged with responsibility for the misconduct 
of the appellants’ bookkeeper nor for the carelessness of the managing trustee 
in overlooking notices of arrearages given on tax bills. P. 108. 

(b) In view of the fact that there are 834,000 tax parcels, the City cannot 
be held to a duty to determine why appellants neglected water charges while 
paying much larger real estate taxes. Covey v. Town of Somers, 351 U. S. 141, 
distinguished. P. 108. 

2. Since the statute requires that, when the strict foreclosure provisions of 
Title D, Chapter 17, are invoked, they must be used against all parcels in a 
section of the City on which charges have been outstanding for four years, 
appellants were not denied equal protection of the laws by failure of the City 
officials to resort to other remedies which would not necessarily have resulted 
in forfeiture of the entire value of their property. P. 109. 

[104] 3. Appellants not having taken timely action to secure the relief 
available under the statute although adequate steps were taken to notify them 
of the charges due and the foreclosure proceedings, they were not deprived of 
property without due process of law nor was their property taken without 
just compensation by reason of the City’s retention of property, in one in- 
stance, and retention of the proceeds of sale, in the other instance, far ex- 
ceeding in value the amounts due. Pp. 109-111. 

(a) United States v. Lawton, 110 U. S. 146, distinguished. Pp. 101-110. 

(b) Relief from the hardship imposed by a state statute is the responsi- 
bility of the state legislature and not of the courts, unless some constitutional 
guarantee is infringed. Pp. 110-111. 

309 N. Y. 94, 801, 127 N. E. 2d 827, 130 N. E. 2d 602, affirmed. 
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William P. Jones argued the cause for appellants. With him on 
the brief was Watson Washburn. 

Seymour B. Quel argued the cause for appellee. With him on the 
brief were Peter Campbell Brown, Harry EF. O’Donnell, Benjamin 
Offner and Joseph Brandwen., 


Mr. Cuter Justice WARREN delivered the opinion of the Court. 


Appellants challenge as violative of the Fourteenth Amendment 
the application of Title D, Chapter 17, of the New York City Ad- 
ministrative Code to two improved parcels of land owned by them as 
trustees. The statute is the counterpart, operative in the City of New 
York, of the state tax lien foreclosure statute that was before us last 
Term in Covey v. Town of Somers, 351 U.S. 1412 

[105] In 1950, the City proceeded to foreclose its lien on the first of 
these parcels, referred to as the 45th Avenue property, for water 
charges that had been unpaid for four years. These charges, for the 

years 1945 and 1946, amounted to $65; * the property was assessed at 

6,000. The action was begun on May 20 with the filing of a list 
of 294 liened parcels, including the 45th Avenue property, in two 
sections of the Borough of Queens. Under the statute, this consti- 
tuted the filing of a complaint.’ The statute requires that notice of 
such a foreclosure proceeding be posted and published and a copy 
of the published notice mailed to the last known address of the owner 
of property sought to be foreclosed.* It is undisputed that the statu- 
tory notice requirements were satisfied in this case; a copy of the pub- 
lished notice was mailed to the address of the trust estate. However, 
appellants took no [106] action during the 7 weeks allowed for re- 


* The statute, §§ D17-1.0 et seq., enacted in 1948, provides for the judicial fore- 
closure of tax liens on real property. The city treasurer files in the appropriate 
county clerk’s office a list of all parcels in a section or ward of the City on which 
tax liens have been unpaid for at least four years. Tax liens include unpaid 
taxes, assessments or water rents, interest and penalties. This filing constitutes 
the filing of a complaint and commences an action against the property. Pro- 
vision is made for notice by posting, publication and mail. The notice must be 
mailed to the property owner at his last known address. The prescribed notice 
is to the effect that, unless the amount of unpaid tax liens, together with in- 
terest and penalties, are paid within 7 weeks or an answer interposed within 
20 days thereafter, any person having the right to redeem or answer shall be 
foreclosed of all his right, title and interest and equity in and to the delinquent 
property. Provision is made for entry of a judgment of foreclosure awarding 
possession of the property to the City and directing execution of a deed convey- 
ing an estate in fee simple absolute to the City. The City may retain the 
property or sell it and retain the entire proceeds. 

*Appellants and the New York Court of Appeals used the figure $72.50. But 
the figures given in the affidavit of appellant Gerald D. Nelson (R. 68) yield 
a total of $65. Altogether, back charges, including those less than four years 
old, totaled $320.20. This includes $91.20 representing the second half of the 
1948-1949 real estate taxes. No water charges were paid from 1945 on. All 
real estate taxes, with the exception noted, were paid. 

* § D17-5.0. 

“§ D17-6.0. 
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deeming the property through payment of back charges nor during 
the 20 additional days allowed for answering the City’s te 
Judgments of foreclosure were entered b default, and on August 
22 the City acquired title to the parcel. @ property was later sold 
to a private party for $7,000, the City retaining all the proceeds. 

On December 17, 1951, a similar in rem foreclosure action was com- 
menced against 1,704 oe in four sections of the Borough of Brook- 
ha including appellants’ second parcel, referred to as the Powell 

treet property. The four-year-old water charges on this parcel 
amounted to $814.50; ° the property was assessed at $46,000. Again 
the statutory notice requirements were satisfied, and again judgment 
of foreclosure was entered by default. The City acquired title to the 
Powell Street property on May 19, 1952, and still retains it. 

In November 1952, the appellants offered to pay with interest and 
penalties all amounts owing to the City on the two parcels. The offer 
was refused, and the appellants instituted a plenary action to set 
aside the City’s deed to the Powell Street property and to recover 
the surplus proceeds from the sale of the 45th Avenue property. The 
Appellate Division of the New York Supreme Court affirmed the 
denial of the requested relief without prejudice to appellant’s seeking 
to open their default by motions in the foreclosure proceedings. The 
appellants filed such motions, requesting the same relief they had 
sought in the plenary action. The case was submitted to the Su- 
preme Court, Special Term, on opposing affidavits, and the motions 
were denied. The Special Term’s orders were affirmed by the Appel- 
late Division, 284 App. Div. 894, 134 N. Y. S. 2d 597, and the Court 
of [107] Appeals, 309 N. Y. 94, 127 N. E. 2d 827. The Court of 
Appeals amended its remittitur to show that the federal questions 
here presented were decided adversely to appellants. 309 N. Y. 801, 
130 N. E. 2d 602. 

1. Appellants contend they received no actual notice of the fore- 
close proceedings. The reason they assign is that the mailed notices 
were concealed by their trusted bookkeeper, who is also alleged to have 
concealed from thom the nonpayment of the water charges. There is 
no claim that the bills for the water charges were not mailed to the 
estate. They assert that it was not until November 1952, when the 
judgments of foreclosure had long since become final, that they dis- 
covered the bookkeeper’s derelictions, and thus were made aware of 
their loss. However, as we have said, it is not disputed that the notices 
were mailed to the proper address. Nor isthisall. Appellants them- 
selves placed in evidence as exhibits 1950-1951 and 1951-1952 real 
estate tax bills for the 45th Avenue property. These were concededly 
brought to the attention of appellant Gerald D. Nelson, the “active” 
or “managing” trustee. On the face of the bills appears the word 
“ARREARS,” with a prominent black arrow pointing to it and 
beneath the arrow the statement, “The word ARREARS if it a rs 
in the space indicated by the ARROW, means that, as of JUN E 30, 
1950, previous TAXES, ASSESSMENTS or WATER CHARGES 
HAVE NOT BEEN RECORDED AS PAID. If these have not 


Ce ee 


* For the years 1945 through 1947. No water charges had been paid since 1945, 
and the second half of 1948-1949 real estate tax was not paid. The total de- 
linquency was $2,681. R. 13-14. 
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been paid since June 30, 1950, payment should be made IMMEDI- 
ATELY.”* Furthermore, the [108] City’s assistant corporation 
counsel stated in his affidavit that the tax bills for the Powell Street 
property each year from 1946 to 1953 contained a notice that the 

roperty was in arrears. Appellant Nelson stated that the bookkeeper 
‘had been regularly presenting to deponent for payment all of the 
bills for real estate taxes which were paid through the first half of 
1951-52 ....”7 It is clear that the City cannot be charged with 
responsibility for the misconduct of the bookkeeper in whom appel- 
lants misplaced their confidence nor for the carelessness of the man- 
aging trustee in overlooking notices of arrearages. 

Appellants make the further contention that the City officials should 
have known from the state of the records of the two parcels that mailed 
notice would probably be ineffective. That is, the fact that water 
charges were not paid while the much larger real estate taxes were 
paid should have indicated to the officials that something was amiss. 
They rely on Covey v. Town of Somers, supra, We cannot so hold. 
In the Covey case, there were uncontroverted allegations that the tax- 
payer, who lived on the foreclosed property, was known by the of- 
ficials of a small community to be an incompetent, unable to under- 
stand the meaning of any notice served upon her; no attempt was 
made to have a committee appointed for her person or property until 
after entry of judgment of foreclosure in an 7m rem proceeding. The 
affidavit of the assistant corporation counsel here states that there are 
more than 834,000 tax suoeels in the City, and on the facts of this case 
the City cannot be held to a duty to determine why a taxpayer neglects 
some taxes while paying others. 

We conclude, therefore, that the City having taken steps to notify 
appellants of the arrearages and the fore-[109]closure proceedings 
and their agent having received such notices, its application of the 
statute did not deprive appellants of procedural due process. 

2. Appellants also claim a denial of the equal protection of the laws 
in that the City officials had available to them other remedies for col- 
lecting taxes, which would not necessarily have resulted in forfeiture 
of the entire value of their property. Their theory is that the choice 
to proceed against their property under Title D, Chapter 17, was 
arbitrary. We find the contention without merit. The statute is 
explicit that when the strict foreclosure provisions of Title D, Chap- 
ter 17, are invoked, they must be used against all parcels in a section 


° The date on the other bill was June 30, 1951. Appellants introduced the tax 
bills as a basis for an argument that the City’s error in continuing to bill them 
after the City had acquired title to the 45th Avenue property lulled them into 
thinking that all was well, so that they took no steps to protect the Powell Sreet 
property. The effect of the notice of arrears should, it seems, have been quite the 
opposite. 

"In addition, a deputy city collector annexed to his affidavit copies of letters 
sent to the trust estate on June 5 and July 9, 1951, advising that there had been 
double payments of the taxes on the 45th Avenue property. 
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of the City on which charges have been outstanding for four years.* 
Tt is clear that the aim is to prevent precisely the kind of discrimination 
of which appellants complain. Appellants do not assert that the 
statute was not complied with in this regard. 

3. In their reply brief, appellants urged that by reasons of the City’s 
retention of property, in one instance, and proceeds of sale in the other, 
far exceeding in value the amounts due, they are deprived of property 
without due process of law or have suffered a taking without just com- 

ensation. They called our attention to United States v. Lawton, 110 
U. S. 146. In affirming a judgment in favor of a foreclosed landowner 
for the surplus proceeds from the sale of his land, the Court there 
said: “To withhold the [110] surplus from the owner would be to 
violate the Fifth Amendment to the Constitution and to deprive him 
of his property without due process of law, or to take his property for 
public use without just compensation.” 110 U.S., at 150. However, 
the statute involved in that case had been construed in U/nited States v. 
Taylor, 104 U. S. 216, to require that the surplus be paid to the owner, 
and there the problem was treated as purely one of statutory con- 
struction without constitutional overtones.? But we do not have here 
a statute which absolutely precludes an owner from obtaining the 
surplus proceeds of a judicial sale. In City of New York v. Chap- 
man Dock Co.,1 App. Div. 2d 895, 149 N. Y. S. 2d 679, an owner filed a 
timely answer in a foreclosure proceeding, asserting his property had 
a value substantially exceeding the tax due. The Appellate Division 
construed § D17-12.0 of the statute '° to mean that upon proof of this 
allegation a separate sale should be directed so that the owner might 
receive the surplus. While the City of New York has done is to fore- 
close real property for charges four years delinquent and, in the 
absence of timely action to redeem or to recover any surplus, retain the 
property or the entire proceeds of its sale. We hold that nothing in 
the Federal Constitution prevents this where the record shows ade- 
(quate steps were taken to notify the owners of the charges due and the 
foreclosure proceedings. 

It is contended that this is a harsh statute. The New York Court of 
Appeals took cognizance of this claim and [111] spoke of the “extreme 
hardships” resulting from the application of the statute in this case. 
But it held, as we must, that relief from the hardship imposed by a state 
statute is the responsibility of the state legislature and not of the courts, 


*§ D17-5.0, which provides for the filing of lists of delinquent property, pro- 
vides further, “Each such list shall comprise all such parcels within a particular 
section or ward designated on the tax maps of the city, except those parcels 
excluded from such lists as hereinafter provided.” The grounds for exclusion 
are (1) question raised as to the validity of the tax lien on the parcel, (2) and 
(3) accepted agreement to pay delinquent taxes in installments, and (4) tax 
lien on the property sold within two years and enforcement of the lien not 
completed. 

* See also Chapman v. Zobelein, 237 U. S. 135. 

* Section D17-12.0 (a) provides in pertinent part, “The court shall have full 
power ... in a proper case to direct a sale of . . . lands and the distribution 
or other disposition of the proceeds of the sale.” By § D17-6.0 it is provided, 
“Every person having any right, title or interest in or lien upon any parcel .. . 
may serve a duly verified answer ... setting forth in detail the nature and 
amount of his interest or lien and any defense or objection to the foreclosure.” 
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unless some constitutional guarantee is infringed. In this connection, 
we note that the New York Legislature this year has ameliorated to 
some extent the severity of Title D, Chapter 17. Section D17-25.0 was 
added to the statute, permitting the reconveyance of property acquired 
and still held by the City upon payment of arrears, interest and the 
costs of foreclosure. The City concedes this amendment applies to the 
Powell Street property. Appellants have applied for a reconveyance 
of that property, and action has been held in abeyance pending the dis- 
position of this appeal. 


Affirmed. 





DELLI PAOLI v. UNITED STATES. 
(352 U. S. 232) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND 
CIRCUIT. 


No. 33. Argued October 18, 1956.—Decided January 14, 1957. 


Petitioner is one of five co-defendants convicted in a joint trial in a federal 
court on a federal charge of conspiring to deal unlawfully in alcohol. Without 
deleting references to petitioner, the court admitted in evidence a confession 
of another co-defendant, made after termination of the conspiracy; but the 
court stated clearly at the time, on several other occasions, and in its charge 
to the jury, that the confession was to be considered only in determining the 
guilt of the confessor and not that of any of the other defendants. The con- 
spiracy was simple; the separate interests of each defendant were emphasized 
throughout the trial; admission of the confession was postponed to the end 
of the Government’s case; in the main, the confession merely corroborated 
what the Government had already established ; its references to petitioner were 
largely cumulative; and there was nothing in the record indicating that the 
jury was confused or failed to follow the court’s instructions. Held: Peti- 
tioner’s conviction is sustained, Pp. 233-243. 

1. The evidence admitted against petitioner was sufficient to sustain his 
conviction. Pp. 234-236. 

2. Under the circumstances of this case, the court’s instructions to the jury 
provided petitioner with sufficient protection, so that the admission of his co- 
defendant’s confession, strictly limited to use against the confessor, did not 
constitute reversible error against petitioner. Krulewitch v. United States, 
336 U. S. 440, distinguished. Pp. 236-243. 

(a) The court’s instructions to the jury were sufficiently clear. Pp. 239-241. 
(b) On the record in this case, it is fair to assume that the jury followed 
the court’s instructions. Pp. 241-242. 
229 F. 2d 319, affirmed. 


Daniel H. Greenberg argued the cause and filed a brief for petitioner. 

J. F. Bishop argued the cause for the United States. With him on 
the brief were Solicitor General Rankin, Assistant Attorney General 
Olney and Beatrice Rosenberg. 


233] Mr. Justice Burton delivered the opinion of the Court. 


A joint trial in this case resulted in the conviction of five co-defend- 
ants on a federal charge of conspiring to deal unlawfully in alcohol. 
Only the petitioner, Orlando Delli Paoli, appealed. The principal 
issue is whether the trial court committed reversible error, as against 
petitioner, by admitting in evidence a confession of a co-defendant, 
made after the termination of the alleged conspiracy. The trial court 
declined to delete references to petitioner from the confession but 
stated clearly that the confession was to be considered only in deter- 
mining the guilt of the confessor and not that of other defendants. 
For the reasons hereafter stated, we agree that, under the circum- 


stances of this case, such a restricted admission of the confession did 
not constitute reversible error. 
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In the United States District Court for the Southern District of 
New York, the jury convicted petitioner and four co-defendants, 
Margiasso, Pierro, Whitley and King, of conspiring to possess and 
transport alcohol in unstamped containers and to evade payment of 
federal taxes on the alcohol.1_ The Government’s witnesses testified 
that they had observed actions of the defendants which disclosed the 
procedure through which Margiasso, Pierro and petitioner supplied 
unstamped alcohol to their customers, such as King and Whitley. The 
Government also offered, for use against Whitley alone, his written 
confession made in the presence of a government agent and of his own 
counsel after the termination of the conspiracy.? The court postponed 
the introduction of Whit-[234]Jley’s confession until the close of the 
Government’s case. At that time, the court admitted it with an em- 
phatic warning that it was to be considered solely in determining the 
guilt of Whitley and not in determining the guilt of any other defend- 
ant. The court repeated this admonition in its charge to the jury. 

The Court of Appeals affirmed petitioner’s conviction, with one 
judge dissenting. 229 F. 2d 319. We granted certiorari especially 
to consider the admissibility of Whitley’s post-conspiracy confession. 
350 U.S. 992. 

I. 


Petitioner first attacks the sufficiency of the evidence connecting 
him with the conspiracy. The Government’s evidence, exclusive of 
Whitley’s confession, showed that the defendants’ conspiracy to deal 
in unstamped alcohol centered around a garage used for storage pur- 
poses in a residential district of the Bronx in New York City and a 
gasoline service station, also in the Bronx. The service station was 
used by Margiasso, Pierro and petitioner as a place to meet customers 
and transfer alcohol. 

In December 1949, petitioner, using the alias of “Bobbie London,” 
was associated with Margiasso and Pierro in inspecting the garage 
and in negotiating for its purchase. For $2,000 in cash, title to the 
garage and an stents cottage was taken in the name of Pierro’s 
sister. In 1950, the garage was repaired, its windows boarded up 
and its doors strengthened and hadlocken, Petitioner lived not far 
away, in the Bronx, and was observed, from time to time, at the 
garage or using a panel truck which was registered under a false 
name. During the daytime, this truck generally was parked near 
petitioner’s home or the garage but neighbors testified that it was in 
use late at night. In it petitioner transported various articles to the 
garage or elsewhere. On one occasion, petitioner, with Margiasso, 
loaded it with bundles of cartons suited to [235] the packing of 
5-gallon cans. Late in 1951, petitioner used an additional truck, also 
registered under a false name. In addition, he frequently drove to 
the service station in a Cadillae car. On December 18, 1951, he used 
this car in making delivery of a large package to a near-by bar. 


‘In violation of 18 U. 8S. C. § 371, and I. R. C., 1939, §§ 2803 (a), 2806 (e), and 
2913. Margiasso and King were also indicted and convicted for the substantive 
crime of possession of 19 5-gallon cans of unstamped alcohol, and Margiasso of 
another 113 of such cans. 

* The confession appears as an appendix to the dissenting opinion below in 229 
KF. 2d, at 324-826. It is also printed as an appendix to this opinion, post, p. 243. 
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During December 1951, the service station often was used as a meet- 
ing place for Margiasso, Pierro and petitioner. Margiasso and peti- 
tioner were there on the evening of December 28.5 At about 7 and 10 
p. m., respectively, King and Whitley arrived. Each turned over his 
car to Margiasso. Margiasso drove King’s car to the garage and re- 
turned with it heavily loaded. King then drove it away. Govern- 
ment agents followed him until he stopped in Harlem. There they 
arrested him and took possession of 19 5-gallon cans of unstamped alco- 
hol found in his car. Later in the evening, Margiasso took itley’s 
car to the garage and was arrested in it when leaving the still open 
garage. The agents thereupon seized 113 5-gallon cans of unstamped 
alcohol they found in the garage. Whitley, who had been waiting for 
Margiasso at the service station with $1,000 in a paper bag, was 
arrested on the agents’ return with Margiasso. 

Petitioner’s presence at the service station on the evening of Decem- 
ber 28 was closely related to these events. He waited there with Kin 
for Margiasso to return with King’s car containing the 19 cans o 
alcohol. [236] He was there again with Margiasso at about 10 p. m. 
but left shortly before Whitley came. He returned while Margiasso, 
Whitley and the agents were there and was arrested while attempting 
to drive away. 

Petitioner contends that the above evidence shows merely that he was 
a friend and associate of Pierre and Margiasso. We conclude, however, 
from the record as a whole, that the jury could find, beyond a reasonable 
doubt, that petitioner was associated with Pierro and Margiasso in the 
purchase of the garage and the use of the panel truck, that he knew that 
unstamped alcohol was stored in the garage, that he had access to it and 
that he was an active participant in the transfers of alcohol to Whitley 
and King. Accordingly, we agree with Circuit Judge Learned Hand’s 
statement made for the court below, following his own summary of the 
evidence of petitioner’s participation in the conspiracy : 

“Not only was all this enough to connect him with the business, but 
the jurors could hardly have failed to find that he was in the enter- 
ee The whole business was illegal and carried on surreptitious- 

y; and the possibility that unless he were a party to the venture, 
Pierro and Margiasso would have associated | with] him to the ex- 
tent we have mentioned is too remote for serious discussion.” 229 
F, 2d, at 320.4 


*On that oceasion, the precodure followed closely the pattern observed by 
government agents on December 18 when, at 9 p. m., Margiasso and petitioner 
had been at the service station. A Pontiac car, with two occupants, drove up. 
The occupants got out. Margiasso drove away in their car, and, half an hour 
later, returned with it heavily loaded. When the two men drove it away, gov- 
ernment agents tried to follow it. However, they lost it in traffic and no arrests 
were made. The agents noted the car’s license number, found it registered under 
a false name, and, on December 28, recognized it as the one in which Whitley then 
came to the service station. 

* Participation in a criminal conspiracy may be shown by circumstantial as well 
as direct evidence. See e. g., Blumenthal v. United States, 332 U. 8. 539, 557; Glas- 
ser v. United States, 315 U. S. 60, 80; Direct Sales Co. v. United States, 319 U. S. 
703+ "=ited States v. Manton, 107 F. 2d 834, 839. 


91343—58——3 
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IT. 


In considering the admissibility of the Whitley confession, we start 
with the premise that the other evidence against petitioner was suffi- 
cient to sustain his conviction. [237] If Whitley’s confession had in- 
cluded no reference to petitioner’s participation in the conspiracy, its 
admission would not have been open to petitioner’s objection. Similar- 
ly, if the trial court had deleted from the confession all references to 
petitioner’s connection with the conspiracy, the admission of the re- 
mainder would not have been objectionable. The impracticality of 
such deletion was, however, agreed to by both the trial court and the 
entire court below and cannot well be controverted. 

This Court long has held that a declaration made by one conspira- 
tor, in furtherance of a conspiracy and prior to its termination, may 
be used against the other conspirators. However, when such a decla- 
ration is made by a conspirator after the termination of the con- 
spiracy, it may be used only against the declarant and under appro- 
priate instructions to the jury. 

“. . Declarations of one conspirator may be used against the 
other conspirator not present on the theory that the declarant is 
the agent of the other, and the admissions of one are admissible 
against both under a standard exception to the hearsay rule 
applicable to the statements of a party. Clune v. United States, 
159 U. S. 590, 593. See United States v. Gooding, 12 Wheat. 460, 
468-470. But such declaration can be used against the co- 
conspirator only when made in furtherance of the conspiracy. 
Fiswick v. United States, 329 U.S. 211, 217; Logan v. United 
States, 144 U. S. 263, 308-309. There can be no furtherance of a 
conspiracy that has ended. Therefore, the declarations of a 
conspirator do not bind the co-conspirator if made after the 
conspiracy has ended. That is the teaching of AKrulewitch v. 
United States, supra (336 U.S. 440], and Fiswick v. United States, 
supra. Those cases dealt only with declarations of one conspira- 
tor after the conspiracy had ended. .. . 

[238] “Relevant declarations or admissions of a conspirator 
made in the absence of the co-conspirator, and not in furtherance 
of the conspiracy, may be admissible in a trial for conspiracy 
as against the declarant to prove the declarant’s participation 
therein. The court must be careful at the time of the admission 
and by its instructions to make it clear that the evidence is 
limited as against the declarant only. Therefore, when the trial 
court admits against all of the conspirators a relevant declaration 
of one of the conspirators after the conspiracy has ended, without 
limiting it to the declarant, it violates the rule laid down in A rule- 
witch. Such declaration is inadmissible as to all but the 
declarant. ... 

“... These declarations [%. ¢., those admissible only as to 
the declarant | must be carefully and clearly limited by the court 
at the time of their admission and the jury instructed as to such 
declarations and the limitations put upon them. Even then, 
in most instances of a conspiracy trial of several persons together, 
the application of the rule places a heavy burden upon the jurors 
to keep in mind the admission of certain declarations and to whom 
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they have been restricted and in some instances for what specific 
purpose. While these difficulties have been pointed out in several 
cases, ¢. g., Krulewitch v. United States, supra, at 453 (concurring 
opinion) ; Blumenthal v. United States, 332 U. S. 539, 559-560; 

ash v. United States, 54 F. 2d 1006, 1006-1007, the rule has none- 
theless been applied. Blumenthal v. United States, supra; Nash 
v. United States, supra; United States v. Gottfried, 165 F. 2d 360, 
367.” Lutwak v. United States, 344 U.S. 604, 617-618, 619. See 
also, Opper v. United States, 348 U.S. 84, 95. 

[239] Petitioner contends that Arulewitch v. United States, 336 
U. S. 440, requires the exclusion of a post-conspiracy confession of a 
co-conspirator. That case dealt with the scope of the co-conspirators’ 
exception to the hearsay rule. This Court held that the utterance of 
a co-conspirator made after the termination of the conspiracy was in- 
admissible against other co-conspirators. Unlike the instant case, the 
declarant was not on trial and the question whether his utterance, im- 
plicating other alleged conspirators, could be admitted in a joint trial 
solely against the declarant, under proper limiting instructions, was 
neither presented nor decided. 

The issue here is whether, under all the circumstances, the court’s 
instructions to the jury provided petitioner with sufficient protection 
so that the admission of Whitley’s confession, strictly limited to use 
against Whitley, constituted reversible error. The determination of 
this issue turns on whether the instructions were sufficiently clear and 
whether it was reasonably possible for the jury to follow them.® 

When the confession was admitted in evidence, the trial court said : 

“The proof of the Government has now been completed except 
for the testimony of the witness Greenberg as to the alleged 
statement or affidavit of the defendant Whitley. This affidavit or 
admission will [240] be considered by you soley in connection 
with your determination of the guilt or innocence of the de- 
fendant Whitley. It is not to be considered as proof in con- 
nection with the guilt or innocence of any of the other de- 
fendants. 

“The reason for this distinction is this: An admission by de- 
fendant after his arrest of participation in alleged crime may be 
considered as evidence by the jury against him, together with 
other evidence, because it is, as the law describes it, an admis- 
sion against interest which a person ordinarily would not make. 
However, if such defendant after his arrest implicates other de- 
fendants in such an admission it is not evidence against those 
defendants because as to them it is nothing more than hearsay 
evidence.” 

The substance of this admonition was repeated several times during 
the cross-examination of one of the government agents before whom 


5 For long-standing recognition that possible prejudice against other defendants 
may be overcome by clear instructions limiting the jury’s consideration of a post- 
conspiracy declaration solely to the determination of the guilt of the declarant, 
see also, Cwach v. United States, 212 F. 2d 520, 526-527; United States v. Simone, 
205 F. 2d 480, 483-484; Metcalf v. United States, 195 F. 2d 213, 217; United States 
v. Leviton, 193 F. 2d 848, 855-856; United States y. Gottfried, 165 F. 2d 360, 367; 
United States v. Pugliese, 153 F. 2d 497, 500-501; Johnson v. United States, 82 

. 2d 500; Nash v. United States, 54 F. 2d 1006, 1007; Waldeck v. United States, 
2 F. 2d 248, 245. 
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the confession was made and a final warning to the same effect was 
included in the court’s charge to the jury.®° Nothing could have been 
[241] more clear than these limiting instructions. Petitioner, who 
made no objection to these instructions at the trial, concedes their 
clarity. 

one also fairly proceed on the basis that the jury followed these 
instructions. Several factors favor this conclusion: (1) The con- 
spiracy was so simple in its character that the part of each defendant 
in it was easily understood. There was no mass trial and no multi- 
plicity of evidentiary restrictions. (2) The separate interests of 
each defendant were emphasized throughout the trial. Margiasso 
and petitioner were represented by one attorney. Each of the other 
defendants was represented by a separate attorney. Throughout the 
trial, the separate interests of each defendant were repeatedly empha- 
sized by his attorney and recognized by the court.’ A separate trial 
never was requested on behalf of any defendant. (3) The trial court 
postponed the introduction of Whitley’s confession until the rest of 
the Fcoseneiai' case was in, thus making it easier for the jury to 
con-[242]sider the confession separately from the other testimony. 
This separation was pointed out by the trial court. Neither side there- 
after introduced any evidence. (4) In the main, Whitley’s confes- 
sion merely corroborated what the Government already had estab- 
lished. In the light of the Government’s uncontradicted testimony 
implicating petitioner in the conspiracy, the references to petitioner 
in the confession were largely cumulative. (5) There is nothing in 
the record indicating that the jury was confused or that it failed to 
follow the court’s instructions. 


*“Before you make those motions—I will again advise the jury that any 
admissions by the defendant Whitley after the date of his arrest can be con- 
sidered by you in connection with the determination of the guilt or innocence 
of the defendant Whitley together with the other testimony. But any admis- 
sions by the defendant Whitley are not to be considered as proof in connection 
with the guilt or innocence of any of the other defendants. The reason for 
that I explained before to you, that the admission by a defendant after his arrest 
of participation in an alleged crime may be considered as evidence by the jury 
against him with the other evidence because it is, as the law describes it, an 
admission against interest which a person ordinarily would not make. However, 
if such a person after his arrest implicates other defendants in such admission 
it is not evidence against them, because as to those defendants it is nothing 
more than hearsay evidence. I advise you of that in connection with the testi- 
mony of the last witness [Greenberg] as to any oral statements made by 
Whitley or any written statements made by Whitley.” 

* Safeguarding the separate interests of the defendants, the court also said: 

“The existence of the conspiracy and each defendant’s connection with it 
must be established by individual proof based upon reasonable inference to be 
drawn from such defendant’s own actions, his own conduct, his own declara- 
tions, and his own connection with the actions and conduct of the other alleged 
co-conspirators. 


“To find any defendant guilty of conspiracy you must find that he actively 
participated therein. Mere knowledge of an illegal act on the part of any co- 
conspirator is insufficient. Mere association of one defendant with another does 
not establish the existence of a conspiracy. 


‘ 


*... if you find that every circumstance relied upon as incriminating is 
susceptible of two interpretations, each of which appears to be reasonable, and 
one of which points to a defendant’s guilt, the other to his innocence, it is your 
duty to accept that of innocence and reject that which points to guilt.” 
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It is a basic premise of our jury systems that the court states the 
law to the jury and that the jury applies that law to the facts as the 
jury finds them. Unless we proceed on the basis that the jury will 
follow the court’s instructions where those instructions are clear and 
the circumstances are such that the jury can reasonably be expected 
to follow them, the jury system makes little sense. Based on faith 
that the jury will endeavor to follow the court’s instruction, our sys- 
tem of jury trial has produced one of the most valuable and prac- 
tical mechanisms in human experience for dispensing substantial 
justice. 

“To say that the jury might have been confused amounts to 
nothing more than an unfounded speculation that the jurors dis- 
regarded clear instructions of the court in ore at their 
verdict. Our theory of trial relies upon the ability of a jury to 
follow instructions. There is nothing in this record to call for 
reversal because of any confusion or injustice arising from the 
joint trial. The record contains substantial competent evidence 
upon which the jury could find petitioner guilty.” Opper v. 
United States, 348 U. S. 84, 95. See also, Lutwak v. United 
States, 344 U. S. 604, 615-620; Blumenthal v. United States, 332 
U. S. 539, 552-553. 

243] There may be practical limitations to the circumstances under 
which a jury should be left to follow instructions but this case does not 
present them. As a practical matter, the choice here was between 
separate trials and a joint trial in which the confession would be 
admitted under appropriate instructions. Such a choice turns on the 
circumstances of the particular case and lies largely within the dis- 
cretion of the trial judge. Accordingly, we conclude that leaving 
petitioner’s case to the jury under the instructions here given was not 
reversible error and the judgment of the Court of Appeals is 

firmed. 


Me dissenting opinion of Mr. Justice Frankrurrsr, see post, 
p. 246. 


APPENDIX TO OPINION OF THE COURT. 


“Whitley’s confession reads as follows: 


“Untrep States or AMERICA, 
“SouTHERN J uprciaL District or New York, 
“ 

88.2 


“JamMES WHITLEY, being duly sworn, deposes and says: 

“T reside at 65 West 133rd Street, Apartment 4E, New York, N. Y. 
I make this statement in the presence of my attorney, Mr. Bertram J. 
Adams of 299 Broadway, New York, N. Y., after being fully advised 
that under the Constitution of the United States I have the privilege 
and right of not saying anything at all; that if I answer any question 
anything I say could be used against me in any criminal proceeding. 
Being fully aware of my rights, I make this statement of my own free 
will to Special Investigators Albert Miller and William Greenberg 
in the office of the Alcohol and Tobacco Tax Division, 143 Liberty 
Street, New York, N. Y. 
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[244] “Sometime around Thanksgiving of 1949, a friend of mine 
introduced me to a man known tome as Tony. This man asked me if 
I wanted to buy some alcohol and I told him I did. The meeting 
occurred on 126th Street in Harlem. The man then told me to meet 
him the next day at a candy store on the south side of 119th Street, 
just east of First Avenue. When I got there, Tony introduced me 
to a man whose name I do not know. This man told me to meet him 
that night on 100th Street and Second Avenue. I met him there. 
He took my car and drove away- A little while later he came back 
and told me that the car was parked on 103rd Street and Second 
Avenue. I had purchased two 5-gallon cans of alcohol on that occa- 
sion and paid him just before he drove away in my car. Thereafter, 
I would meet this man around the candy store about twice a week 
and the same procedure would be followed. This continued until 
about June or July of 1950. 

“Tony was about 5’ 4’’ in height, about 55 years of age, had a dark 
complexion and stocky build a. I believe, had brown eyes. He was 
apparently of Italian extraction. The other man who sold me the 
alcohol was apparently also of Italian descent, and he had a dark 
complexion. He spoke in broken English. He had black hair and 
was about 27 or 28 years of age and was about 5’ 9’ in height. (Some- 
time in 1950, Investigator Whited of the Alcohol and Tobacco Tax 
Division asked me about him and showed me his picture.) 

“At about that time, this man sent me to Carl. He introduced Carl 
to me and told me that Carl would take care of me from then on. I 
would meet Carl on Second Avenue between 121st Street and 122nd 
paren in a seafood restaurant and would purchase the alcohol from 

im. 

“Carl is about 5’ 10’’ in height, has blond hair, blue eyes, light 
complexion and is about 30 years of age. He is apparently of Italian 
descent. He is about 160 pounds. [245] Carl would usually come 
to my home to see me and ask me if I needed anything. 

“Just before Carl went to jail in 1950, he introduced me to Bobby. 
I have been shown a photograph bearing ATU 8643 N. Y. dated 
12/29/51 of Orlandi Delli Paoli, and I identify it as that of the man 
known to me as Bobby. This was sometime in the summer of 1951. 
Bobby would come to my house to see me. If I placed an order with 
him he would set the date and the time for seven or eight o’clock in 
the evening when I was to pick up the alcohol. The first time I met 
him at 138th Street and Bruckner Boulevard, in the Bronx. He took 
my car and was gone about one-half hour and then returned with the 
alcohol. The second time I met him on the corner of Bruckner Boule- 
vard and Soundview Avenue. From then on he would alternate 
the procedure: I would meet him one night on 138th Street and the 
next time at Soundview Avenue. 

“About two months ago, I began meeting Bobby at the Shell gaso- 
line station known as the Bronx River Service Station on Bruckner 
Boulevard just past the bridge crossing over to Bronx River. I would 
usually leave my car parked on the street near the gas station and 
meet Bobby outside of the gas station. He told me not to go into the 
gas station as the attendant might not like it. 
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“About a month ago, Bobby introduced me to another man whose 
name I do not know. I have been shown a photograph marked ATU 
3642 N. Y., dated 12/29/51 of Carmine Margiasso, and identify it as 
that of the man to whom Bobby introduced me. Bobby also told me 
that if he was not present when I met Margiasso, I was not to give 
Margiasso any money but was to pay him (Bobby) the next time I 
saw him. Margiasso also followed the same procedure: He would 
take my car, would be gone about 20 minutes, and then return with 
the alcohol. Margiasso picked up my car about four times. 

[246] “My purchases from Bobby would consist of two or three 
5-gallon cans of alcohol at a time and were made once or twice a 
week. The last two times I paid Bobby $38 a can. 

“On the evening of Friday, Eacdine 28, 1951, I had ordered two 
cans, and when Margiasso took my car I waited in the lunch room 
near the gas station. When I thought it was time for Margiasso to 
return, I went over to the gas station and waited in the office after 
purchasing a package of cigarettes. Two officers who were Federal 
officers came in and placed me and William Hudson under arrest. 
Shortly after that happened, Bobby drove up and was arrested by the 
Federal officers. 

“T have read the above statement consisting of three pages and it 
is true to the best of my knowledge and belief. 


“(Signed) James WHITLEY 


“James Whitley 
“Sworn to before me 


this 5th day of January 1952. 


“(Signed) Witr1am GREENBERG 
“William Greenberg, Spec. Inv. 


“WITNESS: 


“(Signed) Apert MILLER 
“Albert Miller, Spec. Inv.” 


229 F. 2d 319, 324-326. 


Mr. Justice FRaANKFURTER, whom Mr. Justice Biack, Mr. Justice 
Dove.as, and Mr. Justice BRENNAN join, dissenting. 


Prosecutions for conspiracy present difficulties and temptations 
familiar to anyone with experience as a federal prosecutor. The 
difficulties derive from observance of the rules governing evidence 
admissible against some but not all defendants in a criminal case. The 
tempta-[247]tions derive from the advantages of prosecuting in 
one trial two or more persons collaborating in a criminal enterprise. 
One of the most recurring of the difficulties pertains to incriminating 
declarations by one or more of the defendants that are not admissible 
against others. The dilemma is usually resolved by admitting such 
evidence against the declarant but cautioning the jury against its use 
in determining the guilt of the others. The fact of the matter is that 
too often such admonition against misuse is intrinsically ineffective 
in that the effect of such a nonadmissible declaration cannot be wiped 
from the brains of the jurors. The admonition therefore becomes a 
futile collocation of words and fails of its purpose as a legal protection 
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to defendants against whom such a declaration should not tell. While 
enforcing the rule of admitting the declaration solely against a declar- 
ant and admonishing the jury not to consider it against other defend- 
ants, Judge Learned Hand, in a series of cases, has recognized the 
eens feat that this solution of the dilemma demands of juries. 

e thus stated the problem: 

“In effect, however, the rule probably furthers, rather than 
impedes, the search for truth, and this perhaps excuses the device 
which satisfies form while it violates substance ; that is, the recom- 
mendation to the jury of a mental gymnastic which is beyond, not 
only their powers, but anybody else’s.” Nash v. United States, 
54 F. 2d 1006, 1007. 

It may well be that where such a declaration only glancingly, as it 
were, affects a co-defendant who cannot be charged with the admitted 
declaration, the rule enforced by the Court in this case does too little 
harm not to leave its application to the discretion of the trial judge. 
But where the conspirator’s statement is so damning to another against 
whom it is inadmissible, as is true in this case, [248] the difficulty of 
introducing it against the declarant without inevitable harm to a co- 
conspirator, the petitioner in this case, is no justificaiton for causing 
such harm. The Government should not have the windfall of having 
the jury be influenced by evidence against a defendant which, as a 
matter of law, they should not consider but which they cannot put out 
of their minds. After all, the prosecution could use the confession 
against the confessor and at the same time avoid such weighty unfair- 
ness against a defendant who cannot be charged with the declaration 
by not trying all the co-conspirators in a single trial. 

It is no answer to suggest that here the petitioner-defendant’s guilt 
is amply demonstrated by the uninfected testimony against him. 
That is the best of reasons for trying him freed from the inevitable 
unfairness of being affected by testimony not admissible against him. 
In any event, it is not for an appellate tribunal to know how the jury’s 
mind would have operated if powerfully improper evidence had not in 
effect been put in the scale against petitioner. 

In substance, I agree with the dissenting opinion of Judge Frank, 
below, 229 F. 2d 319, 322, and would therefore reverse. 





UNITED STATES v. ALLEN-BRADLEY CO. 
(352 U. S. 306) 


CERTIORARI TO THE COURT OF CLAIMS. 


No. 78. Argued December 13, 1956.—Decided January 22, 1957. 


Under § 124 (f) of the Internal Revenue Code of 1939, as amended, the War 
Production Board had authority to certify that only a part of the cost of 
essential wartime expansion of production facilities of a private manufac- 
turer was “necessary in the interest of national defense,” so as to be amortiz- 


able within five years or less under §§ 23 (t) and 124 for income-tax purposes. 
Pp. 306-311. 
134 Ct. Cl 800, reversed. 


Hilbert P. Zarky argued the cause for the United States. With 
him on the brief were Solicitor General Rankin, Assistant Attorney 
General Rice, Philip Elman and Joseph F. Goetten. 

Harvey W. Peters argued the cause and filed a brief for respondent. 


Mr. Justice Buack delivered the opinion of the Court. 


In 1940 this country embarked on the greatest program of defense 
preparedness in its history. Such an undertaking called for a vast 
expansion of the Nation’s industrial capacity. New and improved 
facilities were desperately needed, not only for the production of 
guns, planes, and the other obvious weapons of war, but also for the 
innumerable items that are essential to the prosecution of large-scale 
conflict. This unprecedented program of expansion demanded the 
full and immediate cooperation of everyone who could lend assistance, 
While the Government attempted to secure the necessary facilities by 
building them itself or by extending emergency construction loans to 
private business, it soon appeared that these methods would not be 
adequate to meet the needs of defense. Private capital was called on 
for assistance in [307] the task. However, business exhibited a re- 
luctance to build new war plants because of widespread fears that 
such facilities would become wholly useless when the emergency had 
passed. In response to these fears, Congress acted to lessen the finan- 
cial risks involved in the private contruction of emergency facilities. 
Among other things it amended the 1939 Internal Revenue Code by 
adding §§ 23 (t) and 124, which allowed business to write off the 
cost of new facilities as a deduction against taxable income within a 

eriod of 5 years or less, regardless of the actual economic life of the 
acilities, provided they had been certified by the proper executive 
agency as “necessary in the interest of national defense.” This ac- 
celerated amortization privilege generally enabled those businesses 
receiving it to reduce their Federal income taxes with the net result 


+54 Stat. 998-1003, as amended, 26 U. S. C. $§ 23 (t), 124. 
31 
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that a large part of the construction costs was, at least temporarily, 
borne by the Federal Government through a reduction in its tax 
receipts. 

This case involves a question of the proper interpretation of § 124 
(f), a vital part of these accelerated amortization provisions. The 
essential facts are not in dispute. During the Second World War the 
respondent Allen-Bradley Company produced radio parts and other 
materials needed by the Government to carry on the war. These 
products were in critically short supply and at the request of govern- 
ment procurement officers respondent. repeatedly increased and im- 
proved its facilities in order to boost its output. In connection with 
such expansions it applied to the War Production Board, which was 
then the certifying authority, for certificates that the improvements 
were necessary to the national defense. The Board issued nine differ- 
ent certificates of necessity to respondent but the dispute here involves 
only three of these certificates. Each of these three stated that the 
facilities [308] covered by it were necessary in the interest of national 
defense but only up to a specified percentage of their total cost. This 
“partial certification” was made pursuant to a policy adopted by the 
Board in 1943 that it would certify essential facilities, which could 
reasonably be expected to have peacetime utility, only to the extent 
that their costs were attributable to the wartime increase in prices. 
Respondent accepted these partial certifications, proceeded with the 
expansion and in its tax returns for 1944 and 1945 deducted an amount 
based on the accelerated amortization of that part of the total cost 
which had been certified by the Board. 

In 1953 respondent first raised the claim which is the basis of this 
suit that the Board had no authority to certify only part of the cost 
of a necessary emergency facility. Respondent concedes that the 
Board had discretion to refuse to issue any certificate at all, but 
contends that once it decided that a facility was necessary to the 
national defense its function was at an end and that any attempt by 
it to limit the certification to a part of the cost of such facility was 
a nullity. Therefore, respondent contends, it was entitled to ac- 
celerate the amortization of the full cost of those facilities covered 
by the three partial certificates and not just that part of the full cost 
which had been certified by the Board. On the basis of these conten- 
tions respondent filed the present action in the Court of Claims to 
recover an alleged overpayment of its 1944 and 1945 income taxes. 
The Court of Claims accepted respondent’s arguments and rendered 
judgment for it. 134 Ct. Cl. 800. We granted certiorari, 351 U. S. 
981, because of the conflict between this decision and that of the 
Court of Appeals for the Second Circuit in Commissioner v. National 
Lead Co., 230 F. 2d 161. 

The language of the crucial section 124 (f) is ambiguous. It 
specifies that in determining the amount of the [309] wartime con- 
struction costs which are to be available for the special amortization 
privilege: 

‘(1) There shall be included only so much of the amount . . . 
as is properly attributable to such construction ... after De- 
cember 31, 1939, as [the War Production Board] has certified 
as necessary in the interest of national defense during the emer- 
gency period ... .” 
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Respondent argues that the phrase “only so much of the amount” 
in this section refers simply to that part of the cost of facilities that 
is attributable to construction after 1989. On the other hand the 
Government contends that this qualifying phrase refers not only to 
those costs incurred after 1939, but also to that portion of those 
costs which the War Production Board has certified is necessary to 
the national defense. We believe that either interpretation is pos- 
sible; that neither is compelled. But those who were responsible 
for the administration of the Act consistently interpreted § 124 (f) 
as authorizing them to certify that only a part of the costs of con- 
struction after 1939 was necessary to the national defense.” 

The legislative history shows that Congress intended that the admin- 
istrators of the certification program were to have broad discretion in 
exercising their power. These administrators were faced with ex- 
tremely complicated problems in attempting to accomplish the desired 
objective of Congress in the face of constant and drastic changes in 
conditions. And as the nation’s industrial capacity became more ade- 
quate they carefully balanced the need for the proposed expansion 
against the loss of [310] revenue to the Government caused by accel- 
erated amortization before issuing a certificate. The power to certify 
only a portion of the cost gave them a more flexible instrument to 
balance these conflicting objectives. 

It appears that Congress kept close supervision over the certification 
program and the special amortization privilege. For example, § 124 
was amended five times during the war;* two of these amendments 
altered § 124 (f) itself in a manner which did not affect the language 
decisive to the present controversy. But no attempt was made to 
restrain the administrators from issuing certificates covering only a 
part of the cost of necessary facilities, although it seems apparent that 
responsible committees of Congress were aware that § 124 (f ) had been 
consistently interpreted and applied by the certifying authorities as 
permitting them to issue such certifications. In fact a special Senate 
‘watch-dog” committee was established to continually study and inves- 
tigate the program for construction of war plants and facilities includ- 
ing the“. . . benefits accruing to contractors with respect to amortiza- 
tion for the purposes of taxation or otherwise ... .”* 

Perhaps § 124 (f) could have been construed differently. But it 
was not. Construed as it was, it served its purpose. It contributed 
materially to the phenomenal expansion of our industrial plants which 
was so necessary for successful prosecution of the war. Certificates 
issued for only a portion of the cost of necessary facilities were ac- 
cepted by business in general, and respondent in particular—appar- 
ently without substantial objection. The technique employed in § 124 
(f) was a new one and those who drafted that section could not be 
certain how it would [311] work in practice. They could not foresee 
the many problems that would arise in the administration of this 
sweeping power which could be used to encourage expansion of any 


*See War Department Regulations, Issuance of Necessity Certificates, 7 Fed. 
Reg. 4233 (1942); War Production Board Regulations, Issuance of Necessity 
Certificates, 8 Fed. Reg. 16964 (1943). And compare Treas. Reg. 111, § 29.124-6. 

*55 Stat. 4, 55 Stat. 757, 56 Stat. 50, 56 Stat. 850 and 59 Stat. 525. 

*S. Res. 71, 77th Cong., Ist Sess. (87 Cong. Rec. 1615), and S. Res. 6, 78th 
Cong., 1st Session. (89 Cong. Rec. 331). 
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industry producing materials useful in the all-out war effort. There- 
fore it is not strange that the provision was loosely drawn and, in some 
respects, imprecise. However it would have been strange in these cir- 
cumstances if Congress had embarked on this new course without 
leaving wide discretion for flexible administration in the light of the 
day-to-day grind of experience. The language of § 124 (f) lends 
itself to such flexibility. 

We hold that the Board had authority under § 124 (f) to issue cer- 
tificates, as in this case, certifying that only a part of the cost of 
essential wartime improvements was necessary to the national defense. 
Therefore, the judgment of the Court of Claims must be reversed. 


It is so ordered. 
Mr. Justice Haruan, concurring. 


Both the terms of the statute, and the fact that two courts of such 
special expertise in tax matters as the Tax Court and Court of Claims 
have sustained the taxpayer’s position,’ leave me doubtful as to 
whether, under the statutory provisions in question,” the War Produc- 
tion Board had the right to issue partial certificates. The Court finds 
ambiguity in the statute, but, in resolving that ambiguity as it has, does 
little more than point out [312] that Congress did not interfere with 
the authority claimed by the Board. 

However, in my view the scope of the Board’s powers need not be 
reached in this case, because, for the reasons given by Judge Lumbard 
in his opinion for the unanimous Court of Appeals in Commissioner v. 
National Lead Co., 230 F. 2d 161, I think it clear that respondent can- 
not maintain the present action. On that basis I join in the Court’s 
decision. 


* National Lead Co. v. Commissioner, 23 T. C. 988; Allen-Bradley Co. v. United 
States, 134 Ct. Cl. 800. 

726 U.S. C. § 124 (f) (1), from which the Court quotes, must be read in context 
with 26 U. 8. C. §§ 124 (e) (1) and 124 (f) (8). Together these sections provide: 

§ 124 (e) (1). “As used in this section, the term ‘emergency facility’ means 
any facility, land, building, machinery, or equipment, or part thereof, the con- 
struction, reconstruction, erection, installation, or acquisition of which was com- 
pleted after December 31, 1939, and with respect to which a certificate under sub- 
section (f) has been made... .” 

§ 124 (f). “In determining, for the purposes of subsection (a) ... the ad- 
justed basis of an emergency facility— 

“(1) There shall be included only so much of the amount otherwise con- 
stituting such adjusted basis as is properly attributable to such construction, 
reconstruction, erection, installation, or acquisition after December 31, 1939, as 
either the Secretary of War or the Secretary of the Navy has certified as neces- 
sary in the interest of national defense during the emergency period, which 
certification shall be under such regulations as may be prescribed from time to 
time by the Secretary of War and the Secretary of the Navy, with the approval 
of the President.” 

§ 124 (f) (38). “. .. In no event and notwithstanding any of the other pro- 
visions of this section, no amortization deduction shall be alloweed in respect 
of any emergency facility for any taxable year— 

“(C) unless a certificate in respect thereof under paragraph (1) shall have 
been made (i) prior to the filing of the taxpayer’s return for such taxable year, 
or prior to the making of an election . . . to take the amortization deduction, 
or (ii) before December 1, 1941, whichever is later ... .” 

On December 17, 1943, the powers under these sections were transferred by 
the President to the War Production Board. 








NATIONAL LEAD CO. v. COMMISSIONER OF 
INTERNAL REVENUE. 


(352 U. 8. 313) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND 
CIRCUIT. 


No. 124. Argued December 13, 1956.—Decided January 22, 1957. 


Under §124 (f) of the Internal Revenue Code of 1939, as amended, the War 
Production Board had authority to certify that only a part of the cost of 
essential wartime expansion of production facilities of a private manufacturer 
was “necessary in the interest of national defense,” so as to be amortizable 
within five years or less under §§ 23 (t) and 124 for income-tax purposes. Pp 
313-814. 

230 F. 2d 161, affirmed on other grounds. 

Karl Riemer argued the cause for petitioner. With him on the brief 
was Lawrence S. Lesser. 

Hilbert P. Zarky argued the cause for respondent. With him on the 
brief were Solicitor General Rankin, Assistant Attorney General Rice, 

Philip Elman and Joseph F. Goetten. 


Mr. Justice Buiack delivered the opinion of the Court. 


This is a companion case to No. 78, United States v. Allen-Bradley 
Co., ante, p. 306, which was also decided today. During World War 
II petitioner manufactured engine bearings. In 1944 petitioner ex- 
panded its plant in an effort to increase the output of these essential 
war products. At the same time it applied to the War Production 
Board for certification that the various additions were necessary in the 
interest of national defense. However the Board, as in Allen-Brad- 
ley, granted certificates of necessity for only a part of the cost of peti- 
tioner’s new facilities. In its income tax return for 1944 petitioner 
exercised the privilege such certification conferred by taking as a 
deduction a sum based on the accelerated [814] amortization of that 
part of the costs which had been certified by the Board. 

In 1951 the Commissioner of Internal Revenue asserted a deficiency 
against petitioner on grounds unrelated to the present controversy. 
Petitioner subsequently filed a petition for redetermination with the 
Tax Court claiming that it was entitled to a refund for overpayment 
of income taxes in 1944. The amount of this overpayment was calcu- 
lated on the basis that petitioner was entitled to accelerate the amor- 
tization of the full cost of those facilities covered by the Board’s 
“partial certifications.” Petitioner contends that the Board was not 
authorized to certify only a part of the cost of a facility when the 
Board had determined that the facility as a whole was necessary to 
the national defense. The Tax Court granted petitioner’s claim, but 
on appeal the Second Circuit reversed, holding that petitioner had 
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forfeited its right to challenge the Board’s action by waiting too lon 
after accepting the tax benefits of the “partial certificates” to attack 
their validity. 230 F.2d 161. The Court of Appeals did not reach the 
question whether the Board was authorized to issue such “partial 
certificates.” For reasons stated in our opinion in No, 78, United 
States v. Allen-Bradley Co., supra, we hold that the Board was em- 
powered to issue certificates covering only a part of the cost of peti- 
tioner’s improvements. Accordingly, we affirm the judgment of the 
Court of Appeals. 


Affirmed. 


Mr. Justice Haran joins in the Court’s decision for the reasons 


stated in his concurring opinion in United States v. Allen-Bradley 
Co., ante, p. 311. 
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HAYNES er vx. v. UNITED STATES. 
(353 U. S. 81) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FIFTH 
CIRCUIT. 


No. 257. Argued March 5, 1957.—Decided April 1, 1957. 


Pursuant to a comprehensive “Plan for Employees’ Pensions, Disability Bene- 
fits and Death Benefits,” which a corporation had had in force for many years 
and copies of which were furnished to each employee, the corporation paid 
one of its employees $2,100 in sickness disability benefits, which was equiva- 
lent to his salary for a year, during which time the employee had been sick 
and unable to work. Held: Under § 22 (b) (5) of the Internal Revenue Code 
of 1939, such income of the employee was exempt from income tax as an 
amount received through “health insurance.” Pp. 82-86 


(a) Broadly speaking, “health insurance” is an undertaking by one person 
for reasons satisfactory to him to indemnify another for losses caused by ill- 
ness, and the plan here involved come within this meaning. P. 83. 

(b) A different result is not required by the facts that, under the corpora- 
tion’s plan, the employees paid no fixed periodic premiums, there was no defi- 
nite fund created to assure payment of disability benefits, and the amount and 
duration of the benefits varied with the length of service. Pp. 83-84. 


(c) There is nothing in the language or legislative history of § 22 (b) (5) 
which limits the term “health insurance” to particular forms of insurance con- 
ventionally made available by commercial companies, nor does there appear 
to be any other reason for so limiting it. Pp. " 

233 F. 2d 413, reversed. 

John H. Hudson argued the cause for petitioners. With him on 
the brief was William kh. Hudson. 

Hilbert P. Zarky argued the cause for the United States. With him 
on the brief were Solzcitor General Rankin, Assistant Attorney Gen- 
eral Rice and Marvin W. Weinstein. 

Brady O. Bryson and Thomas V. Lefevre filed a brief for Oliva, 
as amicus curiae, urging reversal. 


[82] Mr. Jousrice Buack delivered the opinion of the Court. 


In 1949, the petitioner, Gordon P. Haynes, became sick and unable 
to work while employed by the Southern Bell Telephone and Tele- 
graph Company. At that time the company had in effect a com- 
prehensive “Plan for Employees’ Pensions, Disability Benefits and 
Death Benefits.” This plan had been in force since 1913 when it was 
adopted by Southern Bell and other companies in the American Tele- 
phone and Telegraph Company system. . A written copy of the plan, 
which was prepared much like an insurance policy, was given. every 
person upon his initial employment by the company. Among other 
things, the plan provided that Southern Bell “undertakes in accord- 
ance with these Regulations, to provide for the payment of definite 
amounts to its employees when they are disabled by accident or sick- 
ness.” Under the plan every employee was entitled, after two years’ 


39 
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service with Southern Bell, to receive “sickness disability benefits” 
when he missed work because of illness. These payments began on 
the eighth calendar day of absence due to illness. The amount and 
duration of payments were set out with specificity and varied with 
the length of service. For example, employees who had worked for 
Southern Bell for two to five years were entitled to full pay for four 
weeks and one-half pay for nine additional weeks; employees who 
had been with the company for more than twenty-five years were en- 
titled to full pay for fifty-two weeks. The company reserved the 
right to change or terminate the plan but agreed that no changes 
would be made which affected “the rights of any employee, without 
his consent, to any benefit or pension to which he may have previously 
become entitled hereunder.” 

Under the plan petitioner was paid $2,100 in sickness disability bene- 
fits during 1949. Since he had been an employee of the company for 
more than twenty-five years P83 this was the full equivalent of what 
he would have received had he been working. The Government col- 
lected $318.44 income tax on petitioner’s sickness benefits. He brought 
this action for a refund contending that these receipts were not taxable 
because of § 22(b)(5) of the 1939 Internal Revenue Code which ex- 
empted from taxable income “amounts received, through accident or 
health insurance . . . as compensation for personal injuries or sick- 
ness.” The District Court held that the payments received by peti- 
tioner on account of sickness were not taxable and directed a refund. 
The Court of Appeals reversed, accepting the Government’s contention 
that Southern Bell’s plan was not “health insurance” but a “wage 
continuation plan.” 233 F.2d 413. In Epmeier v. United States, 199 
F, 2d 508, the Seventh Circuit held that disability payments under a 
plan similar to Southern Bell’s were not taxable. Because of this con- 
flict we granted certiorari, 352 U.S. 820. 

The crucial question is whether the Southern Bell plan should be 
treated as “health insurance” within the meaning of. § 22 (b)(5). 
Broadly speaking, health insurance is an undertakin ” one person 
for reasons a aainatceny to him to eee een or losses caused 
by illness. We believe that the Southern Bell disability plan comes 
within this meaning of health insurance. 

If Southern Bell had purchased from a commercial insurance com- 
pany health insurance that provided its employees with precisely the 
same kind of protection promised under its own plan, the Govern- 
ment concedes that the payments received by ailing employees from the 
commercial company would not have been taxable. Nevertheless it 
argues that Southern Bell’s plan should not be treated as “health in- 
surance” because the employ- ee ees paid no fixed periodic pre- 
miums, there was no definite fund created to assure payment of the dis- 
ability benefits, and the amount and duration of the benefits varied 
with the length of service.2, We do not believe that these facts remove 
the plan from the general category of health insurance. The payment 
of premiums in a fixed amount at regular intervals is not a necessary 
element of insurance. Similarly there is no necessity for a definite 


*26 U.S.C. (1952 ed.) § 22(b) (5). 

* The Government points to several other aspects of the Southern Bell plan as 
demonstrating that it is not “health insurance.” After consideration of the Gov- 
ernment’s contentions in this respect we find they are without merit. 
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fund set aside to meet the insurer’s obligations. And the fact that 
the amount and duration of benefits increased with the length of time 
that an employee worked for Southern Bell reflected the added value 
to the company of extra years of experience and service. Apparently 
the Government relies on these facts primarily to show that Southern 
Bell’s plan did not contain features which would be present in the 
normal commercial insurance contract. The Government, however, 
offers no persuasive reason why the term “health insurance” in 
§ 22(b) (5) should be limited to the particular forms of insurance con- 
ventionally made available by commercial companies. Certainly there 
is nothing in the language of § 22(b) (5) which compels this limitation. 

There is no support in the legislative history for the Government’s 
argument that Congress intended to restrict the exemption provided in 
§ 22 (b) (5) to “conventional modes of insurance” and not to include 
employer disability plans. For reasons deemed satisfactory, Congress, 
since 1918, has chosen not to tax receipts from health and accident in- 
surance contracts.’ The language [85] of § 22 (b) (5) appeared in 
the Revenue Act of 1918 and has reappeared without relevant change 
in all succeeding revenue acts up to 1954. The term “health insurance” 
was not defined in any of these acts or in any of the committee reports. 
There has been no uniform administrative practice which can be drawn 
upon to support the narrow meaning of § 22 (b) (5) now urged by the 
Government. Administrative rulings since 1918 appear to have regu- 
larly vacillated between holding receipts under company disability 
plans taxable and holding that they are not taxable.® Under these 
circumstances we see no reason why the term “health insurance” in 
§ 22 (b) (5) should not be given its heond general meaning. See Hel- 
vering v. Le Gierse, 312 U.S. 531. 


*In Epmeier v. United States, 199 F. 2d 508, 511, the Seventh Circuit was of 
the opinion that: “The provisions of Section 22 (b) (5) undoubtedly were intended 
to relieve a taxpayer who has the misfortune to become ill or injured, of the neces- 
sity of paying income tax upon insurance benefits received to combat the ravages 
of disease or accident.” 

* Section 22 (b) (5) can be traced to § 213 (b) (6) of the Revenue Act of 1918, 
40 Stat. 1066. In §§ 104, 105 and 106 of the 1954 Internal Revenue Code, 26 
U. S. C. (Supp. III) §§ 104-106, Congress again exempted amounts received 
through health insurance. However these new provisions limited the exclusion 
for receipts similar to those involved here to a maximum of $100 per week. We 
do not accept the Government’s contention that the enactment of §§ 104—106 shows 
that Congress in 1918, and in succeeding revenue measures, intended to distin- 
guish between conventional commercial insurance and an employer’s plan like 
that of Southern Bell’s. 

°T. D. 2747, 20 Treas. Dec. Int. Rev. 457 (1918) ; G. C. M. 23511, Cum. Bull. 86 
(1943) ; I. T. 4000, 1 Cum. Bull. 21 (1950) ; I. T. 4015, 1 Cum. Bull. 23 (1950) ; 
I. T. 4107, 2 Cum. Bull. 73 (1952) ; Rev. Rul. 208, 1953-2 Cum. *Bull. 102. For a 
discussion of the difficulties of the American Telephone and Telegraph Company’s 
system because of the shifting administrative practice see Hearings before House 
Committee on Ways and Means on Forty Topics Pertaining to the General Revi- 
sion of the Internal Revenue Code, 83d Cong., 1st Sess. 363. 
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[86] The judgment of the Court of Appeals is reversed and the 
judgment of the District Court which held that petitioner was entitled 


to a refund is affirmed. 
It is so ordered. 


Mr. Justice Burton and Mr. Justice Haruan dissent for the rea- 
sons stated in the opinion of the Court of Appeals, 233 F. 2d 413. See 
also, Moholy v. United States, 235 F. 2d 562; I. R. C., 1954, §§ 104-106, 
and the accompanying report, H. R. Rep. No. 1337, 83d Cong., 2d Sess. 


15, A32—a35. 


Mr. Justice Wuirtaker took no part in the consideration or decision 
of this case. 











AUTOMOBILE CLUB OF MICHIGAN v. COMMIS- 
SIONER OF INTERNAL REVENUE. 


(353 U. S. 180) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT. 


| No. 89. Argued March 6-7, 1957.—Decided April 22, 1957. 


The Commissioner of Internal Revenue, by rulings in 1934 and 1938, exempted 
petitioner automobile club from income taxes as a “club” within the meaning 
of provisions corresponding to § 101 (9) of the Internal Revenue Code of 1939. 
In 1945, the Commissioner revoked his 1934 and 1938 rulings, which were 
based upon a mistake of law, and directed petitioner to file returns for 1943 
and subsequent years. The Commissioner also determined that prepaid mem- 
bership dues received by petitioner should be treated as income in the year 
received. The Tax Court sustained the Commissioner’s determination, and 
the Court of Appeals affirmed. Held: The judgment is affirmed. Pp. 181-190. 

1. The Commissioner had power to apply the revocation retroactively to 
1943 and 1944. Pp. 188-185. 

(a) The doctrine of equitable estoppel does not bar correction by the 
Commissioner of a mistake of law. P. 183. 

2. In the circumstances of this case, the Commissioner did not abuse the 
discretion vested in him by § 3791 (b) of the 1989 Code. Pp. 184-186. 

(a) It is clear from the language and legislative history of § 3791 (b) that 
it confirmed the authority of the Commissioner to correct any ruling, regulation 
or Treasury decision retroactively, and empowered him, in his discretion, to 
limit retroactive application to the extent necessary to avoid inequitable re- 
sults. P. 184. 

(b) Helvering v. Reynolds Co., 306 U. S. 110, distinguished. Pp. 184-185. 

(c) Having dealt with petitioner upon the same basis as other automobile 
clubs, the Commissioner did not abuse his discretion. Pp. 185-186. 

(d) The 2-year delay in proceeding with petitioner’s case did not, in the 
circumstances, vitiate the Commissioner’s action. P. 186. 

3. In the circumstances of this case, assessment of tax deficiencies against 
petitioner for 1943 and 1944 was not barred by limitations under §§ 275 (a) 
and 276 (b) of the 1989 Code. Pp. 186—187. 

[i181] (a) The express condition prescribed by Congress was that the 
statute was to run against the United States from the date of the actual 
filing of the return, and no action of the Commissioner’s can change or modify 
the conditions under which the United States consents to the running of the 
statute of limitations against it. P. 187. 

(b) Form 990 reurns are not tax returns within the contemplation of 
§ 275 (a) of the 1939 Code. Pp. 187-188. 

4. The Commissioner’s determination that the entire amount of prepaid 
dues received in each year by petitioner should be reported as income for that 
year (instead of being allocated over the following 12 months) did not exceed 
the permissible limits of the Commissioner’s discretion under § 41 of the 1939 
Code. Pp. 188-190. 

230 F. 2d 585, affirmed. 


Ellsworth C. Alword and Raymond H. Berry argued the cause for 


petitioner. With them on the brief were A. H. Moorman and Lincoln 
Arnold. 
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John N. Stull argued the cause for respondent. With him on the 
brief were Solicitor General Rankin, Assistant Attorney General Rice, 
1. Henry Kutz and Joseph F.. Goetten. 


Mr. Justice BrenNAN delivered the opinion of the Court. 


In 1945, the Commissioner of Internal Revenue revoked his 1934 
and 1938 rulings exempting 'the petitioner from federal income taxes, 
and retroactively applied the revocation to 1943 and 1944. The Com- 
missioner also determined that prepaid membership dues received by 
the petitioner should be taken into income in the year received, reject- 
ing the petitioner’s method of reporting as income only that part of 
the dues as was recorded on petitioner’s. books as earned in the tax 
year. The Tax Court sustained the Commissioner’s determinations,’ 
and [182] the Court of Appeals for the Sixth Circuit affirmed.’ This 
Court granted certiorari.” 

The Commissioner had determined in 1934 that the petitioner was 
a “club” entitled to exemption under provisions of the internal revenue 
laws corresponding to § 101 (9) of the Internal Revenue Code of 
1939,* notifying the petitioner that “. . . future returns, under the 
provisions of section 101 (9) .. . will not be required so long as 
there is no change in your organization, your purposes or methods 
of doing business.” In 1938, the Commissioner confirmed this ruling 
in a letter stating: “. . . as it appears that there has been no change 
in your form of organization or activities which would affect your 
status the previous ruling of the Bureau holding you to be exempt 
from filing returns of income is affirmed. . . .” Accordingly the peti- 
tioner did not pay federal taxes from 1933 to 1945. The Commis- 
sioner revoked these rulings in 1945, however, and directed the peti- 
tioner to file returns for 1943 and subsequent years.’ Pursuant to this 
[183] direction, the petitioner filed, under protest, corporate income 
and excess profits tax returns for 1943, 1944 and 1945. 

The Commissioner’s earlier rulings were grounded upon an erro- 
neous interpretation of the term “club” in § 101 (9) and thus were 


120 T. ©. 1083. 
7 230 F. 2d 585. 
* $52°U. 8. 817. 
* Section 101 (9) provided as follows: 


“The following organizations shall be exempt from taxation under this 
chapter— 


“(9) Clubs organized and operated exclusively for pleasure, recreation, and 
other nonprofitable purposes, no part of the net earnings of which inures to the 
benefit of any private shareholder... .” 53 Stat. 33, 26 U. S. C. (1934 ed., 
Supp. V) § 101 (9). 

The earlier statute sections were identical to the 1939 section. 52 Stat. 480 
(1938) ; 49 Stat. 1673 (1936) ; 48 Stat. 700 (1934) ; 47 Stat. 193 (1932). 

* The letter of revocation stated that in order to qualify as a club under § 101 
(9), the “. . . organization should be so composed and its activities be such 
that fellowship among the members plays a material part in the life of the 
organization. ...” It was then stated that the previous rulings were revoked 
because “[{t]he evidence submitted shows that fellowship does not constitute 
a material part of the life of . .. [petitioner’s] organization and that . 


{petitioner’s] principal activity is the rendering of commercial services to. . - 
[its] members.” 
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based upon a mistake of law.. It is conceded that in 1943 and 1944 
petitioner was not, in fact or in law; a. “club” entitled to exemption 
within the meaning of § 101 (9), and also that petitioner is subject to: 
taxation for 1945 and subsequent years.’ It is nevertheless contended 
that the Commissioner had no power to apply the revocation retro-: 
actively to 1943 and 1944, and that, in any event, the assessment of 
taxes against petitioner for 1943 and 1944 was barred by the statute 
of limitations. 

The petitioner argues that, in light of the 1934 and 1938 rulings, the 
Commissioner was equitably estopped from applying the revocation 
retroactively. This argument is without merit. The doctrine of equi- 
table estoppel is not a bar to the correction by the Commissioner of a 
mistake of law.’ The decision in Stockstrom v. Commis- [184] sioner, 
88 U.S. App. D. C. 286, 190 F. 2d 283, to the extent that it holds to 
the contrary, is disapproved. 

Petitioner’s reliance on H.S. D. Co. v. Kavanagh, 191 F. 2d 831, and 
Woodworth v. Kales, 26 F. 2d 178, is misplaced because those cases 
did not involve correction of an erroneous ruling of law. Reliance on 
Lesavoy Foundation v. Commissioner, 238 F. 2d 589, is also misplaced 
because there the court recognized the power in the Commissioner to 
correct a mistake of law, but held that in the circumstances of the 
case the Commissioner had exceeded the bounds of the discretion vested 
in him under § 3791 (b) of the 1939 Code.® 

The Commissioner’s action may not be disturbed unless, in the cir- 
cumstances of this case, the Commissioner abused the discretion vested 
in him by § 3791 (b) of the 1939 Code. That section provides: 

“Rerroactiviry oF Recuiations or Ruurnes.—The Secretary, or 
the Commissioner with the approval of the Secretary, may pre- 
scribe the extent, if any, to which any ruling, regulation, or Treas- 
ury Decision, relating to the internal revenue laws, shall be ap- 
plied without retroactive effect.” 
The petitioner contends that this section forbids the Commissioner 
taking retroactive action. On the contrary, it is clear from the lan- 
guage of the section and its legislative history ° that Congress thereby 
coedirintel the authority of the Commissioner to correct any ruling, 
regulation or Treasury decision retroactively, but empowered him, 
in his direction, to limit retroactive application to the extent neces- 
sary to avoid inequitable results. 


* Petitioner renders various services for its members. Among these are emer- 
gency road service when a car is disabled ; furnishing maps, road and other travel 
information; and publishing a monthly magazine containing news of travel and 
of laws pertaining to the use of automobiles. 

™ Keystone Auto. Club v. Commissioner, 181 F. 2d 402; Schafer v. Helwering, 
65 App. D. C. 292, 83 F. 2d 317, aff'd, 299 U. S. 171; John M. Parker Co. vy. Com- 
missioner, 49 F. 2d 254; Southern Maryland Agricultural Fair Assn. v. Commis- 
sioner, 40 B. T. A. 549; Yokohama Ki-Ito Kwaisha, Ltd., 5 B. T. A. 1248; see also, 
Chattanooga Auto. Club v. Commissioner, 182 F. 2d 551 (by implication) ; Warren 
Auto. Club v. Commissioner, 182 F. 2d 551 (by implication) ; Smyth v. California 
State Auto. Assn., 175 F. 2d 752 (by implication) ; Automobile Club of St. Paul v. 
Commissioner, 12 T. C. 1152 (by implication). 

* 53 Stat. 467, 26 U. S. ©. § 3791 (b). 


°H. R. Rep. No. 704, 78d Cong., 2d Sess. 38; S. Rep. No. 558, 73d Cong. 2d 
Sess. 48. 
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The petitioner, citing Helvering v. Reynolds Co., 306 U. S. 110, 
argues that resort by the Commissioner to [185] § 3791 (b) was 
precluded in this case because the repeated. re-enactments of § 101 (9) 
gave the force of law to the provision of the Treasury regulations 
relating to that section. These regulations provided that when an or- 
ganization had established its right to exemption it need not there- 
after make a return of income or any further showing with respect 
to its status unless it changed the character of its operations or the 
purpose for which it was originally created.*° Helvering v. Reynolds 
Co. is inapplicable to this case. As stated by the Tax Court: “The 
regulations involved there [Helvering v. Reynolds Co.| . .. purported 
to determine what did or did not constitute gain or loss. The regu- 
lations here . . . in nowise purported to determine whether any or- 
ganization was or was not exempt.” ** These regulations did not pro- 
vide the exemption or interpret § 101 (9), but merely specified the 
necessary information required to be filed in order that the Commis- 
sioner might rule whether or not the taxpayer was entitled to exemp- 
tion. This is thus not a case of “. . . administrative construction 
embodied in the regulation[s] ...” which, by repeated re-enactment of 
§ 101 (9), “. .. Congress must be taken to have approved . . . and 
thereby to have given ...the force of law.” Helvering v. Reynolds Co., 
306 U.S., at 114, 115. 

We must, then, determine whether the retroactive action of the 
Commissioner was an abuse of discretion in the circumstances of 
this case. The action was the consequence of the reconsideration by 
the Commissioner, in 1943, of the correctness of the prior rulings 
exempting automobile clubs, initiated by a General Counsel Memo- 
randum interpreting § 101 (9) to be inapplicable to such organiza- 
tions.* The Commissioner adopted the General [186] Counsel’s 
interpretation and proceeded to apply it, effective from 1943, indis- 
criminately to automobile clubs."* We thus find no basis for disagree- 
ing with the conclusion, reached by both the Tax Court and the Court 
of Appeals, that the Commissioner, having dealt with petitioner 
upon the same basis as other automobile clubs, did not abuse his 
discretion. Nor did the two-year delay in proceeding with the peti- 
tioner’s case, in these circumstances, vitiate the Commissioner’s action. 

The petitioner’s contention that the statute of limitations barred 
the assessment of deficiencies for 1943 and 1944 is also without merit. 
Its returns for those years were not filed until October 22, 1945. With- 
in three years, on August 25, 1948, the petitioner and the Commis- 
sioner signed consents extending the period to June 30, 1949. The 
period was later extended to June 20, 1950. Notice of deficiencies was 
mailed to petitioner on February 20, 1950. The assessments were 


” Treas. Reg. 86, Art. 101-1 (1984) ; Treas. Reg. 94, Art. 101-1 (1936) ; Treas. 
Reg. 103, § 19.101-1 (1939). 

* 20 T. C., at 1041. 

# G. C. M. 23688, 1943 Cum. Bull. 283. 

See, e. g., Chattanooga Auto. Club v. Commissioner, 182 F. 2d 551; Warren 
Auto. Club v. Commissioner, 182 F. 24 551; Keystone Auto. Club v. Commissioner, 
181 F. 2d 402; Smyth v. California State Auto. Assn., 175 F. 2d 752; Automobile 
Club of St. Paul v. Commissioner, 12 T. C. 1152. 
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therefore within time under §§ 275 (a) and 276 (b) ** unless, as the 
peti- [187] tioner asserts, the statute of limitations began to run 
from the dates when, if there was a duty to file, the statute required 
filing.’ The petitioner argues that because its omission to file on 
March 15, 1944, and March 15, 1945, was induced by the Commis- 
sioner’s 1934 and 1938 rulings, it is only equitable to interpret the 
statute of limitations as running from those dates in the circumstances 
of this case. But the express condition prescribed by the Congress 
was that the statute was to run against the United States from the 
date of the actual filing of the return, and no action of the Com- 
missioner can change or modify the conditions under which the 
United States consents to the running of the statute of limitations 
against it. In Lucas v. Pilliod Lumber Co., 281 U. S. 245, 249, this 
Court held: 

“Under the established general rule a statute of limitation runs 
against the United States only when they assent and upon the con- 
ditions prescribed. Here assent that the statute might begin to 
run was conditioned upon the presentation of a return duly sworn 
to. No officer had power to substitute something else for the thing 
specified. . . .” 78 

It is also argued that the Form 990 returns filed by the petitioner 
in compliance with $54 (f) of the 1939 Code, as amended,” constituted 
the filing of returns for the pur- [188] poses of § 275 (a). But the 
Form 990 returns are merely information returns in furtherance of a 
congressional program to secure information useful in a determination 
whether loniaiation should be enacted to subject to taxation certain 
tax-exempt corporations competing with taxable corporations.* 
Those returns lack the data necessary for the computation and assess- 
ment of deficiencies and are not therefore tax returns within the con- 
prague of § 275 (a). Cf. Commissioner v. Lane-Wells Co., 321 

. 5. 219. 

The final issue argued concerns the treatment of membership dues 
and arises because such dues are paid in advance for one year. The 
dues upon collection are de ae in a general bank account and are 
not segregated from general funds but are available and are used for 


* Section 275 (a) provides as follows: 

“Except as provided in section 276— 

“(a) GENERAL RULE.—The amount of income taxes imposed by this chapter 
shall be assessed within three years after the return was filed, and no proceeding 
in court without assessment for the collection of such taxes shall be begun after 
the expiration of such period.” 53 Stat. 86, 26 U. S. C. § 275 (a). 

Section 276 (b) provides as follows: 

““(b) Watver.—Where before the expiration of the time prescribed in section 
275 for the assessment of the tax, both the Commissioner and the taxpayer have 
consented in writing to its assessment after such time, the tax may be assessed 
at any time prior to the expiration of the period agreed upon. The period so 
agreed upon may be extended by subsequent agreements in writing made before 
the expiration of the period previously agreed upon.” 53 Stat. 87, 26 U.S. C. 
§ 276 (b). 

“The 1943 tax return was due on March 15, 1944. The 1944 tax return was 
due on March 15, 1945. 

To the extent that the decision in Balkan Nat. Ins. Co. v. Commissioner, 101 
F. 2d 75, is to the contrary, it is disapproved. 

58 Stat. 28, as amended, 58 Stat. 36, 26 U. S. C. § 54 (f). 

* H. R. Rep. No. 871, 78th Cong., Ist Sess. 24-25; S. Rep. No. 627, 78th Cong., 
1st Sess. 21. 
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general corporate purposes. For bookkeeping purposes, however, the 
dues upon receipt are credited to an account carried as a liability ac- 
count and designated “Unearned Membership Dues.” During the first 
month of membership and each of the following eleven months one- 
twelfth of the amount paid is credited to an account designated “Mem- 
bership Income.” This method of accounting was followed by peti- 
tioner from 1934. The income from such dues reported by petitioner 
in each of its tax returns for 1943 through 1947 was the amount 
credited in the year to the “Membership Income” account. The Com- 
missioner determined that the petitioner received the prepaid dues 
under a claim of right, without restriction as to their disposition, and 
therefore the entire amount received in each year should be reported 
as income. The Commissioner relies upon North American Oil v. 
Burnet, 286 U. S. 417, 424, where this Court said: “If a taxpayer re- 
ceives earnings under a claim of right [189] and without restriction 
as to its disposition, . . . [it] has received income which . . . [it] is 
required toreturn ... .” 

The petitioner does not deny that it has the unrestricted use of the 
dues income in the year of receipt, but contends that its accrual method 
of accounting clearly reflects its income, and that the Commissioner 
is therefore bound to accept its method of reporting membership dues. 
We do not agree. Section 41 of the Internal Revenue Code of 1939 
required that “[t|he net income shall be computed . . . in accordance 
with the method of accounting regularly employed in keeping the 
books ... but . . . if the method employed does not clearly reflect 
the income, the computation shall be made in accordance with such 
method as in the opinion of the Commissioner does clearly reflect the 
income. .. .”?® The pro rata allocation of the membership dues in 
monthly amounts is purely artificial and bears no relation to the 
services which petitioner may in fact be called upon to render for the 
member.”° Section 41 vests the Commissioner with discretion to de- 
termine whether the petitioner’s method of accounting clearly reflects 
income. We cannot say, in the circumstances here, that the discre- 
tionary [190] action of the Commissioner, sustained by both the 
Tax Court and the Court of Appeals, exceeded permissible limits. 
See Brown v. Helvering, 291 U.S. 193, 204-205. 


Affirmed. 


Mr. Justice Wurrraker took no part in the consideration or deci- 
sion of this case. 


Mr. Justice Burton, whom Mr. Justice CLark joins, concurring in 
part and dissenting in part. 


I join the Court’s opinion insofar as it holds (a) that the Commis- 
sioner did not abuse his discretion under § 3791 (b) of the Internal 


* 53 Stat. 24, 26 U. S. C. § 41. 


* Beacon Publishing Co. v. Commissioner, 218 F. 24.697, and Schuwessler v. 
Commissioner, 230 F. 2d 722, are distinguishable on their facts. In Beacon, 
performance of the subscription, in most instances, was, in part, necessarily 
deferred until the publication dates after the tax year. In Schuessler, perform- 
ance of the service agreement required the taxpayer to furnish services at specified 
times in years subsequent to the tax year. In this case, substantially all services 
are performed only upon a member’s demand and the taxpayer’s performance 
was not related to fixed dates after the tax year. We express no opinion upon 
the correctness of the decisions in Beacon or Schuessler. 
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Revenue Code of 1939 when, in 1946, he revoked previous rulings 
exempting petitioner from federal income taxes and directed petitioner 
to file returns for 1943 and 1944, and (b) that assessment of deficiencies 
for those years was not barred by the statute of limitations. How- 
ever, for the reasons stated by Mr. Justice Haran, I dissent from 
the Court’s holding that the Commissioner acted within his discretion 
under § 41 of the Internal Revenue Code of 1939 when he determined, 
in reliance upon the “claim of right” doctrine, that petitioner’s method 


of accounting for prepaid membership dues did not clearly reflect 
its income. 


Mr. Justice Harwan, dissenting. 


I think collection of the 1943 and 1944 taxes, based on the Com- 
missioner’s retroactive revocation of his 1934 and 1938 exemption 
rulings, was barred by the three-year statute of limitations.” I would 
hold that the limitations period began to run when the taxpayer, rely- 
ing on the exemption ruling, duly filed its Form 990 returns * for the 
years 1943 and 1944. I see no reason why we should [191] strain 
to construe “return” in § 275 (a) as excluding an information return 
when such a return was the only one required of this taxpayer, exempt 
from taxation at the time, and Gubecdally when that construction pro- 
duces the inequitable consequences which have resulted here. Section 
275 (a) should be construed in conjunction with § 276 (a),* which 
provides that an assessment may be made without regard to the statute 
of limitations in “the case of a false or fraudulent return with intent 
to evade tax or of a failure to file a return. . . .” In my judgment, 
a taxpayer who files a return on one form rather than another because 
the Commissioner directs him to do so cannot be charged with the 
“failure” contemplated by the statute. See Stockstrom v. Commis- 
stoner, 8&8 U.S. App. D. C. 286, 190 F. 2d 283; Balkan Nat. Ins. Co. v. 
Commissioner, 101 F. 2d 75. Commissioner v. Lane-Wells Co., 321 
U.S. 219, cited by the Court, is inapposite because the taxpayer there 
was required by applicable statutes and regulations to file two returns 
and had filed only one. Compare Germantown Trust Co. v. Com- 
missioner, 309 U.S. 304. Under the decision of the Court, the Com- 
missioner may revoke his rulings retroactively so long as his action 
does not constitute an “abuse of discretion.” I see no reason why 
that power should not also be subjected to the three-year limit estab- 
lished by Congress. 

T also disagree with the Court’s holding that the Commissioner may 
properly tax in the year of receipt the full amount of petitioner’s pre- 
paid membership dues. The Commissioner seeks to justify that course 
under the “claim of right” doctrine announced in North American 
Oil v. Burnet, 286 U. S. 417. However, that doctrine, it seems to me, 
comes into play only in determining whether the treatment of an item 
of income should be influenced by the fact that the right to receive or 
keep it [192] is in dispute; it does not relate to the entirely different 
question whether items that admittedly belong to the taxpayer may 


* 53 Stat. 86, 


26 U.S. C. § 275 (a). 
* 58 Stat. 36, 26 U. S.C. § 54 (f). 
*53 Stat. 87, U. S.C. § 276 (a). 
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be attributed to a taxable year other than that of receipt in accord- 
ance with principles of accrual accounting. See Brown v. Helvering, 
291 U.S. 193, where these two problems were involved and were treated 
as distinct. The collection of taxes clearly should not be made to 
depend on the vicissitudes of litigation with third parties in which 
the taxpayer may be engaged. That is quite a different thing, how- 
ever, from holding that the Commissioner may force taxpayers to 
abandon reasonable and accurate methods of accounting simply be- 
cause they do not reflect advance receipts as income in the year received. 
Under § 41 of the Internal Revenue Code of 1939,* the income of the 
taxpayer is to be determined “in accordance with the method of ac- 
counting regularly employed in keeping the [taxpayer’s] books,” 
unless “the method employed does not clearly reflect” the taxpayer’s 
income. Under § 42,° items of gross income need not be reported in 
the taxable year in which received by the taxpayer if, “under methods 
of accounting permitted under section 41, any such amounts are to be 
properly accounted for as of a different period.” And it is clear that 
accrual methods of accounting may be employed. United States v. 
Anderson, 269 U.S. 422. The Commissioner’s own regulations author- 
ize the deferral of income in some instances.° 

The Court, however, now by-passes the Commissioner’s “claim of 
right” argument, and rests its decision instead on the ground that the 
“pro rata allocation of the member- [193] ship dues in monthl 
amounts is purely artificial and bears no relation to the services which 
the petitioner may in fact be called upon to render for the member,” 
so that it cannot say that in doing what he did the Commissioner 
exceeded the limits of his discretion. I do not understand this, be- 
cause the Commissioner does not deny—as, indeed, he could not—that 
the method of accounting used by the taxpayer reflects its net earnings 
with considerably greater accuracy than the method he proposes. 
Nor does he urge that the taxpayer’s accounting system defers income 
in a manner or to an extent that would make the Government unrea- 
sonably dependent on the continued solvency of the taxpayer’s busi- 
ness. And no other circumstances have been shown which would justify 
the application of the statutory exception. 

On both of these grounds I would reverse the judgment below. 


*53 Stat. 24, 26 U.S. C. § 41. 

553 Stat. 24, 26 U.S. C. § 42. 

* Regulations 111, §§ 29.22 (a)-17 (2) (a) (bond premium), 29.424 (long- 
term contracts). See also I. T. 3369, 1940-1 Cum. Bull. 46 (prepaid subscriptions 
to periodicals) ; I. T. 2080, III-2 Cum. Bull. 48 (1924) (advance receipts from 
sales of tickets for tourist cruises). 














ACHILLI v. UNITED STATES. 
(353 U. S. 373) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


Nos. 430 and 834. Argued May 2, 1957.—Decided May 27, 1957. 


Petitioner was indicted, convicted and sentenced under § 145 (b) of the Internal 
Revenue Code of 1939 for the felony of willfully attempting to evade federal 
income taxes by filing false and fraudulent returns. Held: Section 3616 (a) 
of the Internal Revenue Code of 1939, which makes it a misdemeanor for 
a person to deliver to the Collector “any false or fraudulent list, return, ac- 
count, or statement, with intent to defeat or evade the valuation, enumera- 
tion, or assessment intended to be made...” does not apply to this offense; 


and the felony conviction and sentence under § 145 (b) are sustained. Pp. 
373-379. 


234 F. 2d 797, affirmed. 


Peter B. Atwood argued the cause and filed a brief for petitioner. 

Assistant Attorney General Rice argued the cause for the United 
States. With him on the brief were Solicitor General Rankin, Philip 
Elman, Andrew F. Oehmann and Joseph M. Howard. 

Briefs of amici curiae supporting petitioner were filed by Peyton 
Ford, Alan Y. Cole and James C. Herndon for Davis, and Jacob Koss- 
man and Frederick Bernays Wiener for Binion, in Nos. 430 and 834, 
and Carl J. Batter, pro se, in No. 430. 


Mr. Justice FrankForrer delivered the opinion of the Court. 


Petitioner was charged in a three-count indictment under § 145 
(b) of the Internal Revenue Code of 1939 with the felony of wilfully 
attempting to evade federal [374] income taxes by filing a false re- 
turn. Upon conviction, he was sentenced to concurrent two-year 


*“SEC. 145. PENALTIES. 

“(a) Far“ure To Fite Returns, SUBMIT INFORMATION, OR Pay Tax.—Any per- 
son required under this chapter to pay any tax, or required by law or regu- 
lations made under authority thereof to make a return, keep any records, or sup- 
ply any information, for the purposes of the computation, assessment, or collec- 
tion of any tax imposed by this chapter, who willfully fails to pay such tax, 
make such return, keep such records, or supply such information, at the time or 
times required by law or regulations, shall, in addition to other penalties pro- 
vided by law, be guilty of a misdemeanor and, upon conviction thereof, be fined 
not more than $10,000, or imprisoned for not more than one year, or both, to- 
gether with the costs of prosecution. 

“(b) FarLure To CoLLecT AND Pay OvER Tax, OR ATTEMPT TO DEFEAT OR HVADE 
Tax.—Any person required under this chapter to collect, account for, and pay 
over any tax imposed by this chapter, who willfully fails to collect or truth- 
fully account for and pay over such tax, and any person who willfully attempts 
in any manner to evade or defeat any tax imposed by this chapter or the pay- 
ment thereof, shall, in addition to other penalties provided by law, be guilty 
of a felony and, upon conviction thereof, be fined not more than $10,000, or im- 
prisoned for not more than five years, or both, together with the costs of prosecu- 
tion.” 53 Stat. 62-63. 
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prison terms and was fined $2,000 on each count. The Court of Ap- 
peals for the Seventh Circuit reversed the conviction on count one, but 
affirmed the convictions on counts two and three. 234 F.2d 797. We 
granted certiorari limited to a question of general importance in the 
enforcement of the income tax, namely, whether petitioner could be 
prosecuted and sentenced under § 145 (b) for an offense claimed by 
him to be punishable also under § 3616 (a) of the Internal Revenue 
Code of 1939. 352 U.S. 1023.? 

The threshold question is whether the conduct for which petitioner 
was convicted was an offense under [375] § 3616 (a). That section 
made it a misdemeanor for any person to deliver to the Collector “any 
false or fraudulent list, return, account, or statement, with intent to 
defeat or evade the valuation, enumeration, or assessment intended to 
be made . . .” and provided maximum penalties of one year in prison 
and a $1,000 fine, together with the costs of prosecution. 53 Stat. 440. 
If the wilful filing of a false income tax return was not embraced by 
§ 3616 (a), petitioner’s case falls, and discussion of other issues becomes 
unnecessary. 

Unlike § 145 (b), which appeared in the income tax chapter of the 
1939 Code and was specifically and restrictively designed to punish 
evasion of that tax, § 3616 (a) was placed among the Code’s “General 
Administrative Provisions” and was general in scope. Failure ex- 
plicitly to exclude evasion of the income tax from the scope of § 3616 
(a) is urged as ground for its inclusion, thereby making it a misde- 
meanor to file a false return with intent to evade the income tax, de- 
spite the specific felony provision of § 145 (b). 

As long ago as 1926 it was the Government’s position that the pre- 
decessor of § 145 (b) effectively repealed § 3616 (a)’s applicability to 
income tax evasion. See brief for the United States in U/nited States 
v. Noveck, 273 U. S. 202, pp. 16-19.- To be sure, during the last five 
years, the Government prosecuted a small number of minor offenses, 
we are told less than seven per cent of the criminal income tax evasion 
cases involving the filing of false returns, as misdemeanors under § 
3616 (a). More recently, a series of cases brought the relation of.§ 145 
(b) to § 3616 (a) into focus and called for an interpretative analysis 
of the history of these sections in order to ascertain their respective 
functions. And so now, for the first time, has the Government made a 
detailed survey of the problem of alleged overlapping between § 3616 
(a) and § 145 (b). 

[376] Section 3616 (a) goes back to the Act of 1798, 1 Stat. 580, 
586, when excise taxes and customs duties were the main sources of 
federal revenue. Being general in scope, this section, as successively 
re-enacted, was applicable to the first federal taxes on income, from 
1861 to 1871, and again in 1894; there were no separate provisions for 
punishing income tax evasions, See, e. g., the Act of 1861, 12 Stat. 292, 
309; the Act of 1894, 28 Stat. 509, 553. 

A different story begins with the income tax legislation that fol- 
lowed the passage of the Sixteenth Amendment. Section II of the 
Revenue Act of 1913, 38 Stat. 114, 166, contained its own criminal 


*By the time certiorari was granted, petitioner’s sentence had been reduced 
by the District Court to concurrent one-year prison terms and to a fine of $1,000 
on each of the two affirmed counts. For further details of the history of the 
ease, see 352 U. 8. 916 and 353 U. 8. 909. 
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sanction. Section II (F) proscribed the making of a false return with 
intent to evade the income tax, an act that would otherwise have been 
punishable under what was then § 3179 of the Revised Statutes of 1874, 
the immediate predecessor of § 3616 (a). The offense would have 
been a misdemeanor under either statute. But § II (F) provided a 
maximum fine of $2,000 while § 3179 only permitted a fine of up to 
$1,000. It seems clear that § Il (F) Ps hae § 3179. Such implied 
repeal, pro tanto, is further demonstrated by the fact that §§ 3167, 
3172, 3173 and 3176 of the Revised Statutes, related provisions in the 
enforcement of the revenue laws, were specifically incorporated, as 
modified, into § II, but § 3179 was not. Nor was it incorporated by 
reference; § II (LL) made applicable only those administrative and 
general tax provisions “not inconsistent with the provisions of this 
section,” sad § 3179 was obviously inconsistent with § II (F). 

The Revenue Act of 1916, 39 Stat. 756, 775, and the Act of 1917, 40 
Stat. 300, 325, offer further evidence that Congress withdrew the in- 
come tax from the reach of the general provisions of § 3179. Both 
of those Acts imposed income taxes, proscribed the making of false 
returns as a misdemeanor, and punished that offense more severely 
[377] than did § 3179.° In addition to its specific prohibition of false 
returns, the 1917 Act made it an offense to evade or attempt to evade 
taxes imposed by it, thereby using for the first time language similar 
to that subsequently found in § 145 (b). 

In an effort to escape the effect of the scheme for punishing income 
tax evaders set forth in the 1913, 1916, and 1917 statutes, petitioner 
claims that the Revenue Act of 1918 made § 3179 again applicable to 
the income tax. Section 253 of Title II, the income tax title, provided 
in pertinent part: 

“Any individual . . . who willfully refuses to pay or collect such 
[required] tax, to make such return, or to supply such informa- 
tion at the time or times required under this tit e, or who willfull 
attempts in any manner to defeat or evade the tax imposed by this 
title, shall be guilty of a misdemeanor and shall be fined not more 
than $10,000 or imprisoned for not more than one year, or 
both ... .” 40Stat. 1057, 1085. 
Despite § 253’s addition of the words “in any manner” to the “at- 
tempts” clause of the 1917 Act, petitioner contends that the failure 
of § 253 to single out the making of false returns with intent to evade 
must be attributed to a congressional determination that this partic- 
ular mode of income tax evasion should be punished under § 3179. 
Plainly enough, such a reading of the Act is untenable. We cannot 
hold that the classic method of evading the income tax, the filing of a 
false return, did not constitute an attempt “in any manner to defeat 
or evade” that tax. This would empty those words of their most ob- 
vious con- [378] tent and would produce glaring incongruities, It 
would mean that Congress, having manifested its desire in the previous 
revenue laws to punish this offense more harshly than did § 3179, inex- 
plicably reversed itself in an Act that heavily increased the punish- 
ment for all other forms of obstruction to the income tax. And it 
would mean that Congress provided a lesser penalty for the making 


*The 1916 Act provided the same punishment as the Act of 1913. The 1917 
Act provided, in addition to the maximum penalties set forth in § 3179, a penalty 
of double the tax evaded. 
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of false returns with intent to evade than for either wilful refusal 
to file, which is usually considered to be a lesser offense, or refusal to 
file when combined with affirmative acts of evasion such as keeping a 
double set of books. An explanation of the omission more in harmony 
with the rational system of tax administration that was the congres- 
sional design is that Congress merely tried to speak economically in 
1918 and, having prohibited “attempts in any manner” to evade the 
income tax, found it unnecessary also to proscribe the major kind of 
attempt. 

This interpretation gains further support from the Act of 1924, 43 
Stat. 253, 343, which made the last significant alteration of the statu- 
tory scheme prior to the 1939 codification. Section 1017 (a), subse- 
quently § 145 (a) of the Code, continued the wilful failure to make re- 
turns, supply information or pay taxes as a misdemeanor carrying a 
penalty of up to one year in prison and a $10,000 fine. Section 1017 
(b), the future § 145 (b), made it a felony, with a maximum penalty 
of five years in prison and a $10,000 fine, to attempt “in any manner 
to evade or defeat any tax imposed by this Act.” And § 1017 (c), 
later § 3793 (b) (1) of the Code, created a new offense, which made it 
a felony, with a maximum penalty of five years in prison and $10,000 
fine, for any person wilfully to assist in the preparation of a false 
return. Thus the 1924 Act, by increasing the punishment for affirma- 
tive acts of evasion, made even more pronounced one of the indicated 
anomalies that petitioner’s view would impose. In addition, § 1017 
(c) requires petitioner to impute to Congress [379] a desire to punish 
one who assisted in preparing a false return much more severely than 
one who actually made the return with intent to evade. 

Our duty is to give coherence to what Congress has done within the 
bounds imposed by a fair reading of legislation. In Spies vy. United 
States, 317 U.S. 492, the dominant consideration in the Court’s unani- 
mous decision relating § 145 (b) to § 145 (a) was the avoidance of 
incongruities analogous to those that would result from petitioner’s 
reading of the sections before us. The evolution of those sections 
makes clear that by the time the unconfined language of § 3179 became 
§ 3616 (a) of the 1939 Code, its scope had been shrunk by a series of 
specific enactments that had the potency of implied repeals. Due 
regard for appropriate statutory construction calls for such a conclu- 
sion in order to harmonize an earlier, generalized statute with later 
ad hoc enactments expressly directed to the collection of income taxes. 

In view of our conclusion that § 3616 (a) did not apply to evasion 
of the income tax, it becomes unnecessary to consider other contentions 
advanced by petitioner. 


Affirmed. 
Tue Cuter Justice and Mr. Justice Cuark concur in the result. 


Mr. Justice Douetas, with whom Mr. Justice Biack concurs, dis- 
senting. 


I do not see how we can say that Congress withdrew the income tax 
from the reach of § 3616 (a). In the 1939 Internal Revenue Code 
that section was part of Subchapter B, “Determination of Tax Liabil- 
ity,” which was a part of Chapter 34, “Information and Returns,” 
which in turn was part of Subtitle D, “General Administrative Pro- 
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visions.” Section 61 made applicable to the income tax [380] pro- 
visions “AJ] administrative, special, or stamp provisions of law, in- 
cluding the law relating to the assessment oF taxes, so far as appli- 
cable. . . .” These’administrative provisions include the chapter and 
subtitle of which § 3616 (a) is.a part. And by its, terms § 3616, (a) 
applies to “any” return. Plainly then, Congress in 1939 considered 
§ 3616 (a) an instrument for enforcing the income tax. 

It takes mental gymnastics to bring this crime out from under 
§ 3616 (a) and to place it exclusively under § 145 (b). I would not 
make the penal consequences of an Act turn on a construction so 
tenuous. I rebel against it, especially because the construction now 
adopted sweeps the ground out from under dozens of criminal con- 
victions which the Government has obtained under § 3616 (a). Be- 
tween October 1952 and March 1957 (when the Government first sug- 
gested to this Court that § 3616 (a) was inapplicable to the, income 
tax), it invoked § 3616 (a) in 175 cases of alleged income tax evasion. 
It chose § 3616 (a), rather than § 145 (b), where it appeared that the 
crime was a relatively minor one. Of these 175 cases, 38 remain 
undisposed of. Of the 133 that went to trial, 117 resulted in pleas of 
guilty and 9 in pleas of nolo contendere. Seven defendants went to 
trial, of whom 5 were acquitted and 2 convicted. Of the 128 convicted 
persons, 26 were sentenced to imprisonment, the rest being fined or 
given probation or suspended sentences. Seven of the convicted per- 
sons who were sentenced are still incarcerated. 

Now it appears that the Government dealt unlawfully with this 
group of citizens. Those who were convicted on indictments might 
have to be resentenced. Those who were convicted on informations 
must be released. 

It is no answer to say that the result is “a break” for these defend- 
ants. From the statistics submitted to us by the Government. it 
appears that many of these cases [381] were so minor it is difficult 
to imagine a grand jury returning indictments on them. 

I would adhere to the administrative construction that § 3616 (a) 
applied to the income tax. Congress apparently was of that view. 
For when it came to the Internal Revenue Code of 1954, it re-enacted 
§ 3616 (a) as § 7207, eliminating the words “with intent to defeat or 
evade” which had caused the overlap with § 145 (b). Congress acted, 
of course, prospectively. 

The fact that Congress acted in 1954 to remove the ambiguity with 
which we deal today indicates that what we do is not within the 
judicial competence. 


91343-—58——_5 








LIBSON SHOPS, INC., v. KOEHLER, DISTRICT 
DIRECTOR OF INTERNAL REVENUE. 


(353 U. S. 382) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT. 


No. 64. Argued January 15, 1957.—Decided May 27, 1957. 


Under §§ 23 (s) and 122 of the Internal Revenue Code of 1939, as amended, a 
corporation resulting from a merger of 17 separately incorporated businesses 
which had filed separate income tax returns may not carry over and deduct 
the pre-merger net operating losses of three of its constituent corporations 
from the post-merger income attributable to the other business. Pp 382-390. 

229 F. 2d 220, affirmed. 

Henry C. Lowenhaupt and Owen T. Armstrong argued the cause 
for petitioner. With them on the brief was Abraham Lowenhaupt. 
John N. Stull argued the cause for respondent. On the brief were 

Solicitor General Rankin, Assistant Attorney General Rice, Harry 

Baum and Grant W. Wiprud. 

Louis Eisentein filed a brief for the Newmarket Manufacturing Co., 
as amicus curiae, urging reversal. 


Mr. Justice Burton delivered the opinion of the Court. 


The issue before us is whether, under §§ 23 (s) and 122 of the 
Internal Revenue Code of 1939, as amended, a corporation resulting 
from a merger of 17 separate incorporated businesses, which had filed 
separate income tax returns, may carry over and deduct the pre- 
merger net operating losses of three of its constituent corporations 
from the post-merger income attributable to the other businesses. 
We hold that such a carry-over and deduction is not permissible. 

Petitioner, Libson Shops, Inc., was incorporated on January 2, 1946, 
under the laws of Missouri, as Libson Shops Management Corpora- 
tion, to provide management [383] services for corporations selling 
women’s apparel at retail. Its articles of incorporation also permitted 
it to sell apparel. At about the same time, the same interests in- 
corporated 16 separate corporations to sell women’s apparel at retail 
at separate locations. Twelve were incorporated and went into busi- 
ness in Missouri; four in Illinois. Each of these 16 sales corporations 
was operated separately and filed separate income tax returns. Peti- 
tioner’s sole activity was to provide management services for them. 
The outstanding stock of all 17 corporations was owned, directly or 
indirectly, by the same individuals in the same proportions. 

On August 1, 1949, the 16 sales corporations were merged into 
petitioner under the laws of Missouri and Illinois. New shares of 
petitioner’s stock were issued, pro rata, in exchange for the stock of 
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the sales corporations. By virtue of the merger agreement, peti- 
tioner’s name was chasidell the amount and par value of its stock 
revised, and its corporate purposes expanded. Following the merger, 
petitioner conducted the entire business as a single enterprise. us, 
the effect of the merger was to convert 16 retail businesses and one 
managing agency, reporting their incomes separately, into a single 
enterprise filing one income tax return. 

Prior to the merger, three of the sales corporations showed net 
operating losses. These were as follows: 


Corporation Taxable Period Amount 
Evanston Libson Shops, Inc____._._ Calendar year 1948___-._- _.. $8,115. 11 
Fiseal period begun Jan. 1, 
1949, and ended July 31, 


Bn as etn aeleel ¢utdniete aa 6, 422, 28 

Lawrence Libson Shops, Ine_____-- Fiscal period ended July 381, 
ReOet 2asilicus viii 245. 03 

Fiscal year ended July 31, 
BR th, anpicthectinginalda o> 2, 770. 42 

Hampton Libson Shops, Inc_..... Fiseal year ended July 31, 
PONS QUILL is 4, 879. 92 


Total al a whe jv spsandae Toe eee 


[384] In the year following the merger, each of the retail units for- 
merly operated by these three corporations continued to sustain a net 
operating loss. 

In its income tax return for the first year after the merger, petitioner 
claimed a deduction of the above $22,432.76 as a carry-over of its pre- 
merger losses. Petitioner sought this deduction under §§ 23 (s) and 
122 of the Internal Revenue Code of 1939, as amended. The Commis- 
sioner of Internal Revenue disallowed it and petitioner paid the result- 
ing tax deficiency. In due course petitioner brought this suit for a re- 
fund in the United States District Court for the Eastern District of 
Missouri. That court dismissed petitioner’s complaint and the Court 
of Appeals affirmed. 229 F. 2d 220. We granted certiorari to decide 
the questions of tax law involved. 351 U.S. 961. 

Section 23 (s) authorizes a “net operating loss deduction computed 
under section 122.” Section 122 preseribes three basic rules for this 
calculation. Its pertinent parts provide generally (1) that a “net oper- 
ating loss” is the excess of the taxpayer’s deductions over its gross 
income (§ 122 (a) ); (2) that, if the taxpayer has a net operating loss, 
the loss may be used as a “net operating loss carry-back” to the two 
prior years (§ 122 (b) (1) (A)) and, if not exhausted by that carry- 
back, the remainder may be used as a “net operating loss carry-over” 
to the three succeeding years (§ 122 (b) (2) G) ; and (3) that [3885] 
the aggregate of the net operating loss carry-backs and carry-overs 
applicable to a given taxable year is the “net operating loss deduction” 
for the purposes of § 23 (s) (§ 122 (c)). 


2 As originally added to the 1989 Code by the Revenue Act of 1939, c. 247, 53 
Stat. 862, 867-868, § 122 provided for the computation and carry-over of net oper- 
ating losses without expressly relating them to a given taxpayer. Section 153 
(a) of the Revenue Act of 1942, c. 619, 56 Stat. 798, 847-848, amended § 122 (b) 
not only to allow carry-backs for the first time, but also to provide, as to both 
earry-backs and carry-overs, that it was only the net operating losses of “the 
taxpayer” which could be so utilized. 
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We are concerned here with a claim to carry over an operating loss 
to the immediately succeeding taxable year. "Phe peitioglar provision 
on which petitioner’s case rests is as follows: 
“If for any taxable year beginning after December 31, 1947, and 
before January 1, 1950, the tawpayer has a net operating loss, such 
net operating loss shall be a net operating loss carry-over for each 
of the three succeeding taxable years... .” "(Bnphibais sup- 
plied.) § 122 (b) (2) (C), 64 Stat. 937, 938, 65 Stat. 505,26 U.S.C. 
§ 122 (b) (2) (C). 
The controversy centers on the meaning of “the taxpayer.” ? The con- 
tentions of the parties require us to decide whether it can be said that 
petitioner, a combination of 16 sales businesses, is “the taxpayer” hav- 
ing the pre-merger losses of three of those businesses. 

In support of its denial of the carry-over, the Government argues 
that this statutory privilege is not available unless the corporation 
claiming it is the same taxable entity as that which sustained the loss. 
In reliance on New Colonial Co. v. Helvering, 292 U.S. 435, and cases 
following it,’ the Government argues that sepa- [386] rately char- 
tered corporations are not the same taxable entity. Petitioner, on the 
other hand, relying on Helvering v. Metropolitan Edison Co., 306 U.S. 
522, and cases following it,* argues that a corporation resulting from 
a statutory merger is treated as the same taxable entity as its con- 
stituents to whose legal attributes it has succeeded by operation of 
state law. However, we find it unnecessary to discuss this issue since 
an alternative argument made by the Government is dispositive of this 
case. The Government contends that the carry-over privilege is not 
available unless there is a continuity of business enterprise. It argues 
that the prior year’s loss can be offset against the current year’s income 
only to the extent that this income is derived from the operation of 
substantially the same business which produced the loss. Only to that 
extent is the same “taxpayer” involved. 

The requirement of a continuity of business enterprise as applied to 
this case is in accord with the legislative history of the carry-over and 
earry-back provisions. Those provisions were enacted to ameliorate 
the unduly drastic consequences of taxing income strictly on an annual 
basis. They were designed to permit a taxpayer to set off its lean 
years against its lush years, and to strike something like an average 
taxable income computed over a period longer than one year.’ There 
is, however, no indication in their legislative history that these provi- 

387] sions were designed to permit the averaging of the pre-merger 
osses of one business with the post-merger income of some other 


2'These words have been omitted from the new provisions of the Internal Reve- 
nue Code of 1954 relating to carry-backs and carry-overs after corporate acquisi- 
tions of assets of another corporation. See §§ 381, 382. 

°F. g., Standard Paving Co. v. Commissioner, 190 F. 2d 330; Weber Flour Mills 
Co. v. Commissioner, 82 F. 2d 764; Pennsylvania Co. v. Commissioner, 75 F. 2d 
719; Shreveport Producing & Refining Co. v. Commissioner, 71 F. 2d 972; Brandon 
Corp. v. Commissioner, 71 F. 2d 762. 

*B. g., Newmarket Manufacturing Co. v. United States, 233 F. 2d 493; EL. € J. 
Gallo Winery v. Commissioner, 227 F. 2d 699; Stanton Brewery, Inc., v. Commis- 
sioner, 176 F. 24 573; Koppers Co. v. United States, 133 Ct. Cl. 22, 134 F. Supp. 290. 

® See Lewyt Corp. v. Commissioner, 349 United States 237, 243-244 (dissenting 
opinion) ; Manning v. Seeley Tube & Bor Co., 338 U. S. 561, 566-567: Stanton 
Brewery, Inc. v. Commissioner, 176 F. 2d 573, 574; H. R. Rep. No. 855, 76th 
CGong., Ist Sess. 9-10; S. Rep. No. 1631, 77th Cong., 2d Sess. 51-52. 
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business which had been operated and taxed separately before the 
merger. What history there is suggests that Congress primarily was 
concerned with the fluetuating ineome of a single business.° 

This distinction is recognized by the very cases on which pewitioner 
relies. In Stanton Brewery, Inc. v. Commissioner, 176 F.2d 573, 577, 
the Court of Appeals stressed the fact that the merging corporatiens 
there involved carried on “essentially a continuing enterprise, en- 
titled to all . . . benefits [of the carry-over provisions] in amelio- 
rating otherwise harsh tax consequences of fluctuating profits or 
expanding business.” (Emphasis supplied.) And in Newmarket 
Manufacturing Co. v. United States, 233 F. 2d 493, 497, the court 
expressly distinguished the case before it from the instant case on the 
ground that there “one single business” was involved [388] in the 
merger, while in this case there were “several businesses.” * 

This difference is not merely a matter of form. In the Newmarket 
case, supra, a corporation desiring to change the state of its domicile 
‘aused the organization of a new corporation and merged into it. 
The new corporation sought to carry back its post-merger losses to the 
premerger income of the old corporation. But for the merger, the 
old corporation itself would have been entitled to a carry-back. ‘In 
the present case, the 16 sales corporations, prior to the merger, chose 
to file separate income tax returns rather than to pool their income and 
losses by filing a consolidated return. Petitioner is attempting to 
carry over the pre-merger losses of three business units which con- 
tinued to have losses after the merger. Had there been no merger, 
these businesses would have had no opportunity to carry over their 
losses. If petitioner is permitted to take a carry-over, the 16 sales 
businesses have acquired by merger an opportunity that they elected 
to forego when they chose not to file a consolidated return. 


°The House Committee on Ways and Means, reporting on § 122 as it was orig- 
inally added to the 1939 Code by the Revenue Act of 1939, c. 247, 53 Stat. 862, 
867-868, stated that— 


“The bill, together with the committee amendments, permits taxpayers to carry 
over net operating business losses for a period of 2 years. Prior to the Revenue 
Act of 1932, such 2-year carry-over. was allowed. No net loss has ever been 
allowed for a greater period than 2 years. In the Revenue Act of 1932, the 2-year 
net loss carry-over was reduced to 1 year and in the National Industrial Recovery 
Act the net loss carry-over was entirely eliminated. As a result of the elimina- 
tion of this carry-over, a business with alternating profit and loss is required to 
pay higher taxes over a period of years than @ business with stable profits, al- 
though the average income of the two firms is equal. New enterprises and the 
capital-goods industries are especially subject to wide fluctuations in earnings. 
It is, therefore, believed that the allowance of a net operating business loss 
carry-over will greatly aid business and stimulate new enterprises.” (Emphasis 
supplied.) H.R. Rep. No. 855, 76th Cong., Ist Sess. 9. 

7 Koppers Co. v. United States, 133 Ct. Cl. 22, 134 F. Supp. 290, also involves 
a situation in which the corporation resulting from the merger carried on es- 
sentially the same taxable enterprise as before, since the merged corporations 
had been filing consolidated tax returns. EZ. & J. Gallo Winery v. Commissioner, 
227 F.. 2d 699, is inconclusive on this point since the opinion does not disclose 
whether or not a continuing enterprise was involved. Cf. § 382 (a) of the Inter- 
nal Revenue Code of 1954 relating to the purchase of a corporation and change 
in its trade or business. Under circumstances there defined, that section pre- 
cludes a carry-over by the same corporation, unless it continues to engage in 
“substantially the same” trade or business as before the change in ownership. 
§ 382 (a) (1) (C). 
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We do not imply that a question of tax evasion or avoidance is in- 
volved. Section 129 (a) of the 1939 Code, as amended, does contain 
provisions which may vitiate [389] a tax deduction that was made 
possible by the acquisition of corporate property for the “principal 
purpose” of tax evasion or avoidance.® And that section is inappli- 
cable here since there was no finding that tax evasion or avoidance was 
the “principal purpose” of the merger. The fact that ; 129 (a) is in- 
applicable does not mean that petitioner is automatically entitled to a 
carry-over. The availability of this privilege depends on eae r 
interpretation to be given to the carry-over provisions. e find 
nothing in those provisions which suggests that they should be con- 
strued to give a “windfall” to a taxpayer who happens to have merged 
with other corporations. The purpose of these provisions is not to give 
a — Por] ore a tax advantage over others who have not 
merged. We conclude that petitioner is not entitled to a carry-over 
since the income against which the offset is claimed was not produced 
by substantially the same businesses which incurred the losses.° 

The judgment of the Court of Appeals is 


Affirmed. 
Mr. Justice Dovatas dissents. 


_ Mr. Justice Wuitraker took no part in the consideration or deci- 
sion of this case. 


*The Revenue Act of 1943, c. 63, 58 Stat. 21, 47, by § 128, added to the 1939 
Code the following section : 


“SEC. 129. ACQUISITIONS MADE TO EVADE OR AVOID INCOME OR 
EXCESS PROFITS TAX. 


“(a) DISALLOWANCE OF DEDUCTION, CREDIT, OR ALLOWANCE.—If (1) any person 
or persons acquire, on or after October 8, 1940, directly or indirectly, control of 
a corporation, or (2) any corporation acquires, on or after October 8, 1940, di- 
rectly or indirectly, property of another corporation, not controlled, directly or in- 
directly, immediately prior to such acquisition, by such acquiring corporation or 
its stockholders, the basis of which property, in the hands of the acquiring corpo- 
ration, is determined by reference to the basis in the hands of the transferor 
corporation, and the principal purpose for which such acquisition was made is 
evasion or avoidance of Federal income or excess profits tax by securing the bene- 
fit of a deduction, credit, or other allowance which such person or corporation 
would not otherwise enjoy, then such deduction, credit, or other allowance shall 
not be allowed. For the purposes of clauses (1) and (2), control means the own- 
ership of stock possessing at least 50 per centum of the total combined voting power 
of all classes of stock entitled to vote or at least 50 per centum of the total value 
of shares of all classes of stock of the corporation.” 

See H. R. Rep. No. 871, 78th Cong., Ist Sess. 24, 49-50; S. Rep. No. 627, 78th 
Cong., Ist Sess. 26—27, 58-61. 

° We do not pass on situations like those presented in Northway Securities Co. 
v. Commissioner, 23 B. T. A. 582; Alprosa Watch Corp. v. Commissioner, 11 T. C. 
240; A. B. & Container Corp. v. Commissioner, 14 T. C. 842; W A G BH, Ine. v. 
Commissioner, 19 T. C. 249. In these cases a single corporate taxpayer changed 
the character of its business and the taxable income of one of its enterprises was 
reduced by the deductions or credits of another. 
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The three petitioners were convicted in a federal district court of violating 
18 U. 8. C. § 371 by conspiring to defraud the United States by preventing the 
criminal prosecution of certain taxpayers for fraudulent tax evasion. They 
had succeeded in obtaining “‘no prosecution” rulings from the Bureau of In- 
ternal Revenue in 1948 and 1949, and their subsequent activities were directed 
at concealing the irregularities through which these rulings were obtained. 
They were not indicted until October 25, 1954. Held: If the main objective of 
the conspiracy was to obtain the “no prosecution” rulings, petitioners’ prosecu- 
tion was barred by the three-year statute of limitations, since no agreement to 
conceal the conspiracy after its accomplishment was shown or can be implied 
on the record in this case to have been a part of the conspiracy. Pp. 399-406. 

(a) After the central criminal purposes of a conspiracy have been attained, a 
subsidiary conspiracy to conceal the crime may not be implied from cireum- 
stantial evidence showing merely that the conspiracy was kept a secret and 
that the conspirators took care to cover up their crime in order to escape 
detection and punishment. Krulewitch v. United States, 336 U. S. 440; Lutwak 
v. United States, 344 U. S. 604. Pp. 399-402. 

(b) On the record in this case, nothing more is shown than (1) a criminal 
conspiracy carried out in secrecy, (2) a continuation of the secrecy after 
accomplishment of the crime, and (3) attempts to cover up after the crime 
began to come to light. Pp. 402-404. 

(c) The duration of a conspiracy cannot be lengthened indefinitely for the 
purpose of the statute of limitations merely because the conspiracy is kept 
secret and the conspirators take steps to bury their traces, in order to avoid 
detection and punishment after the central criminal purpose has been accom- 
plished. Pp. 399, 404-405. 


. The judge’s charge to the jury was not adequate to justify petitioners’ convic- 


tion on the theory that the main objective of the conspiracy was not merely to 
obtain the initial “no prosecution” [392] rulings but to obtain final immunity 
of the taxpayers from criminal prosecution by preventing their prosecution 
until after expiration of the six-year statute of limitations applicable to their 
tax-evasion offenses, which did not expire until less than three years before 
petitioners were indicted for conspiracy—since the judge’s charge left it open 
for the jury to convict even though it found merely (1) that the central aim 
of the conspiracy was accomplished in 1949, and (2) that the subsequent acts 
of concealment were motivated exclusively by petitioners’ fear of a conspiracy 
prosecution. Pp. 406-415. 

Petitioner Halperin was also convicted on other counts of the indictment 
charging him with violating 18 U. S. C. § 1508 by endeavoring corruptly to 
influence certain witnesses before a grand jury which was investigating matters 
involved in the conspiracy. At his trial, he answered certain questions in a 
manner consistent with innocence and then, over his objection, was subjected 
to cross-examination which revealed that he had refused to answer the same 
questions, on grounds of possible self-incrimination, while he was appearing 
before a grand jury, under subpoena, without benefit of counsel, without the 


*Together with No. 184, Halperin v. United States, and No. 186, Bolich v. 
United States, also on certiorari to the same court. 
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right to summon witnesses and without any opportunity to cross-examine 
witnesses testifying against him. Held: In the circumstances of this case, it 
was prejudicial error for the trial judge to permit cross-examination of 
Halperin on his plea of the Fifth Amendment privilege before the grand jury. 
Raffel v. United States, 271 U. 8. 494, distinguished. Pp. 415-424. 


233 F. 2d 556, reversed and remanded. 


Edward J. Bennett argued the cause*for petitioner in No. 183. With 
him on the brief was Harold H. Corbin. 

Henry G. Singer argued the cause for petitioner in No. 184. With 
him on the brief was Harry Silver. 

Rudolph Stand argued the cause for petitioner in No. 186. With 
him on the brief was Frank Aranow. 

John F. Davis argued the cause for the United States. With him 
on the brief were Solicitor General Rankin, Assistant Attorney Gen- 
eval Olmey and Beatrice Rosenberg. 


[393] Mr. Justice Harwan delivered the opinion of the Court. 


The three petitioners were convicted on Count 1 of an indictment 
brought under 18 U.S. C. § 3711 for conspiracy to defraud the United 
States with reference to certain tax matters. Petitioner Halperin was 
also convicted on Counts 5, 6, and 7 of the same indictment, charging 
him with violating 18 U. S. C. § 1503 * by endeavoring corruptly to 
influence certain witnesses before a grand jury which was investigating 
matters involved in the conspiracy charged in Count 1 of the indict- 
ment. Each petitioner was sentenced to five years’ imprisonment and 
fined under Count 1. On each of Counts 5, 6, and 7, Halperin was 
sentenced to two years’ imprisonment and a fine of $1,000, the prison 
sentences on these Counts and that on Count 1 to run concurrently. 
The Court of Appeals for the Second Circuit affirmed, with the late 
Judge Frank dissenting. 233 F. 2d 556. We granted certiorari, 352 
U. S. 866, in order to resolve important questions relating to (a) the 
statute of limitations in conspiracy [394] prosecutions, as to which 
the decision below was alleged to be in conflict with this Court’s 
decisions in AKrulewitch v. United States, 336 U.S. 440, and Lutwak 
v. United States, 344 U. 8. 604; and (b) the use of Halperin’s cross- 
examination of his prior claim of the Fifth Amendment’s privilege 
against self-incrimination before a grand jury. For the reasons dis- 
cussed hereafter, we conclude that these convictions must be reversed, 
and the petitioners granted a new trial. 


*This section provides: “If two or more persons conspire either to commit 
any offense against the United States, or to defraud the United States, or any 
agency thereof in any manner or for any purpose, and one or more of such 
persons do any act to effect the object of the conspiracy, each shall be fined not 
more than $10,000 or imprisoned not more than five years, or both.” 

718 U. S. C. § 1503 provides, in relevant part: “Whoever corruptly . . . 
endeavors to influence, intimidate, or impede any witness, in any court of the 
United States or before any United States commissioner or other committing 
magistrate, or any grand or petit juror, or officer in or of any court of the 
United States ...in the discharge of his duty ...or corruptly .. . in- 
fluence, obstructs, or impedes, or endeavors to influence, obstruct, or impede, the 
due administration of justice, shall be fined not more than $5,000 or imprisoned 


not more than five years, or both.” Grunewald and Bolich were acquitted on these 
Counts. 
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On October 25, 1954, a grand jury returned an indictment, Count 1 
of which charged petitioners and others with conspiring among them- 
selves and with others “to defraud the United States in the exercise of 
its governmental functions of administering the internal revenue laws 
and of detecting and prosecuting violations of the internal revenue 
laws free from bribery, unlawful impairment, obstruction, improper 
influence, dishonesty, fraud and corruption ....” The indictment 
further charged that a part of the conspiracy was an agreement to 
conceal the acts of the conspirators.* Overt acts within three years of 
the date of the indictment were charged. Counts 5, 6, and 7 of the 
indictment charged petitioners with violating 18 U. S. C. § 1503 in the 
manner already indicated. 

The proofs at the trial presented a sordid picture of a ring engaged 
in the business of “fixing” tax fraud cases [395] by the use of bri s 
and improper influence. In general outline, the petitioners’ scheme, 
which is set forth in more detail in the Court of Appeals’ opinion,* 
was as follows: 

In 1947 and 1948 two New York business firms, Patullo Modes and 
Gotham Beef Co., were under investigation by the Bureau of Internal 
Revenue for suspected fraudulent tax evasion. Through interme- 
diaries, both firms established contact with Halperin, a New York 


attorney, and his associates in law practice. Halperin in turn con-— 


ducted negotiations on behalf of these firms with Grunewald, an 
“influential” friend in Washington, and reported that Grunewald, 
for a large cash fee, would undertake to prevent criminal prosecution 
of the taxpayers. Grunewald then used his influence with Bolich, an 
official in the Bureau, to obtain “no prosecution” rulings * in the two 
tax cases. These rulings were handed down in 1948 and 1949. Grune- 
wald, through Halperin, was subsequently paid $60,000 by Gotham 
and $100,000 by Patullo.® 

Subsequent activities of the conspirators were directed at conceal- 
ing the irregularities in the disposition of the Patullo and Gotham 
cases. Bolich attempted to have the Bureau of Internal Revenue re- 
port on the Patullo case “doctored,” and careful steps were taken to 
cover up the traces of the cash fees paid to Grunewald. In 1951 a 
congressional investigation was started by the King Committee of 
the House of Representatives; the conspirators felt themselves threat- 
ened and took steps to hide their traces. Thus Bolich caused the dis- 


* Paragraph 7 of the indictment alleged: “It was a part of the conspiracy that 
the defendants and co-conspirators would make continuing efforts to avoid detec- 
tion and prosecution by any governmental body ... of tax frauds perpetrated 
by the defendants and co-conspirators, through the use of any means whatsoever, 
including but not limited to, bribery, improper influence and corruption of govern- 
ment employees, the giving of false testimony, [ete.] ... .” 

Paragraph 13 alleged: “It was further a part of the conspiracy that the defen- 
dants and co-conspirators at all times would misrepresent, conceal and hide and 
cause to be misrepresented, concealed and hidden, the acts done pursuant to and 
the purposes of said conspiracy.” 

«233 F. 2d, at 559-562. 

5A “no prosecution” ruling is an internal decision by the investigative branch 
of the Bureau of Internal Revenue not to press criminal charges against a tax- 
payer. 

* The payments were made in cash. In order to raise the money and leave no 
traces, the taxpayers made unrecorded sales, the profits of which were again un- 
reported income. Further large fees were paid to Halperin and his associates. 
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appearance [396] of certain records linking him to Grunewald, and 
the taxpayers were repeatedly warned to keep quiet. In 1952 the 
taxpayers and the conspirators were called before a Brooklyn grand 
jury. Halperin attempted to induce the taxpayers not to reveal the 
conspiracy, and Grunewald asked his secretary not to talk to the 
grand jury. These attempts at concealment were, however, in vain. 
The taxpayers and some of Halperin’s associates revealed the entire 
scheme, and petitioners’ indictment and conviction followed.’ 

The first question before us is whether the prosecution of these 
petitioners on Count 1 of the indictment was barred by the applicable 
three-year statute of limitations.’ 

The indictment in these cases was returned on October 25, 1954. It 
was therefore incumbent on the Government to prove that the con- 
spiracy, as contemplated in the agreement as finally formulated, was 
still in existence on October 25, 1951, and that at least one overt act 
in furtherance of the conspiracy was performed after that date.® 
For where substantiation of a conspiracy charge [397] requires proof 
of an overt act, it must be shown both that the conspiracy still subsisted 
within the three years prior to the return of the indictment, and that 
at least one overt act in furtherance of the conspiratorial agreement 
was performed within that period. Hence, in both of these aspects, 
the crucial question in determining whether the statute of limitations 
has run is the scope of the conspiratorial agreement, for it is that which 
determines both the duration of the conspiracy, and whether the act 
relied on as an overt act may properly be regarded as in furtherance 
of the conspiracy.?° 

Petitioners, in contending that this prosecution was barred by 
limitations, state that the object of the conspiratorial agreement was a 
narrow one: to obtain “no prosecution” rulings in the two tax cases. 
When these rulings were obtained, in October 1948 in the case of 
Gotham Beef, and in January 1949 in the case of Patullo Modes, the 


’ Petitioner Bolich was also convicted on Count 2 of the indictment, which 


charged him and two other Bureau of Internal Revenue employees with con- 
spiracy in violation of 26 U. S. C. § 4047 (e) (4). He was sentenced to three 
years’ imprisonment and a $5,000 fine on this Count, the prison sentence to run 
concurrently with the five-year sentence on Count 1. The Court of Appeals held 
that both Counts related to the same conspiracy, and set aside the separate fine 
on Count 2. 

®*The governing statute was 18 U. S. C. § 3282, which provided: “Except as 
otherwise expressly provided by law, no person shall be prosecuted, tried, or 
punished for any offense, not capital, unless the indictment is found . . . within 
three years next after such offense shall have been committed.” 

9 On September 1, 1954, the statute of limitations was amended to provide for 
a five-year limitation period. 68 Stat. 1145,18 U.S.C. (Supp. IfT) § 3282. Since 
the amending statute was by its terms made applicable to offenses not barred 
on its effective date, that is, September 1, 1954, it would seem that in fact the 
erucial date here is September 1, 1951, rather than October 25; in other words, if 
the conspiracy was still alive after September 1, it was not barred. However, 
the case was tried on the theory that October 25 was the crucial date, and we so 
treat it in this opinion. The error, of course, was favorable to the petitioners 
and was therefore harmless. On the other hand, since we hold that petitioners 
must have a new trial, the error may be corrected. 

10 See, in general, Lutwak vy. United States, 344 U. S. 604; Krulewitch v. United 
States, 336 U. S. 440; Bollenbach vy. United States, 326 U. 8S. 607; McDonald v. 
United States, 89 F. 2d 128; United States vy. Manton, 107 F. 2d 834; Cousens, 
Agreement as an Element in Conspiracy, 23 Va. L. Rev. 898; Sayre, Criminal Con- 


spiracy, 35 Harv. L. Rev. 393; Note, 62 Harv. L. Rev. 276; Note, 56 Col. L. Rev. 
1216. 
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criminal object of the conspiracy, petitioners say, was attained and 
the conspirators’ function ended. They argue, therefore, that the 
statute of limitations started running no later than January 1949, and 
that the [398] prosecution was ed. barred by 1954, when 
the indictment was returned.” 

The Government counters with two principal contentions: First, it 
urges that even if the main object of the conspiracy was to obtain 
decisions from the Bureau of Internal Revenue not to institute criminal 
tax prosecutions—decisions obtained in 1948 and 1949—the indictment 
alleged,’* and the proofs showed, that the conspiracy also included as a 
subsidiary element an agreement to conceal the conspiracy to “fix” 
these tax cases, to the end that the conspirators would escape detection 
and punishment for their crime. Says the Government, “from the 
very nature of the conspiracy ... there had to be, and was, from the out- 
set a conscious, deliberate, agreement to conceal . . . each and every 
aspect of the conspiracy ....” It is then argued that since the alleged 
conspiracy to conceal clearly continued long after the main criminal 
purpose of the conspiracy was accomplished, and since overt acts in 
furtherance of the agreement to conceal were performed well within 
the indictment period, the prosecution was timely. 

Second, and alternatively, the Government contends that the cen- 
tral aim of the conspiracy was to obtain [899] for these taxpayers, 
not merely a “no prosecution” ruling, but absolute immunity from tax 
prosecution ; in other words, that the objectives of the conspiracy were 
not attained until 1952, when the statute of limitations ran on the 
tax cases which these petitioners undertook to “fix.” The argument 
then is that since the conspiracy did not end until 1952, and since the 
1949-1952 acts of concealment may be regarded as, at least in part, 
in furtherance of the objective of the conspirators to immunize the 
taxpayers from tax prosecution, the indictment was timely. 

For reasons hereafter given, we hold that the Government’s first. 
contention must be rejected, and that as to its second, which the Court 
of Appeals accepted, a new trial must be ordered. 


I. 


We think that the Government’s first theory—that an agreement to 
conceal a conspiracy can, on facts such as these, be deemed part of the 
conspiracy and can extend its duration for the purposes of the statute 
of limitations—has already been rejected by this Court in Krulewitch 


v. United States, 336 U. S. 440, and in Lutwak v. United States, 334 
U.S. 604. 


"In support of this theory, petitioners point to evidence showing that the ad- 
ministrative practice of the Bureau of Internal Revenue was that only recom- 
mendations to prosecute would be reviewed at a higher echelon, whereas a 
determination of no prosecution would, for all practical purposes, end the case. 
They also emphasize that payment to Grunewald was made under the terms of 
an escrow which released the money when the “no prosecution” rulings came 
down. 

Petitioners further urge that the acts of concealment occurring after 1949 show 
at most that a new and separate agreement to conceal was entered into after 
1949, an agreement which was nct charged in the indictment. Cf. United States v. 
Siebricht, 59 F. 2d 976. In view of our disposition of the case, we need not deal 
with this contention. 

= See n. 3, supra. 
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cores 








66 TAX CASES 


In Krulewitch the question before the Court was whether certain 
hearsay declarations could be introduced against one of the con- 
spirators. The declarations in question were made by one named 
in the indictment as a co-conspirator after the main object of the con- 
spiracy (transporting a woman to Florida for immoral overs) had 
been accomplished. The Government argued that the conspiracy 
was not ended, however, since it included an implied subsidiary con- 
spiracy to conceal the crime after its commission, and that the declara- 
tions were therefore still in furtherance of the conspiracy and binding 
on [400] co-conspirators. This Court rejected the Government's 
argument. It then stated: 

“Conspirators about to commit crimes always expressly or im- 
plicitly agree to collaborate with each other to conceal facts in 
order to prevent detection, conviction and punishment. Thus the 
[Gevernment’s] argument is that even after the central criminal 
objectives of a conspiracy have succeeded or failed, an implicit 
subsidiary phase of the conspiracy always survives, the phase 
which has concealment as its sole objective. 

“We cannot accept the Government’s contention.... The 
rule contended for by the Government could have far-reaching 
results. For under this rule plausible arguments could generally 
be made in conspiracy cases that most out-of-court statements 
offered in evidence tended to shield co-conspirators. We are not 
persuaded to adopt the Government’s implicit conspiracy theory 
which in all criminal conspiracy cases would create automatically 
a further breach of the general rule against the admission of 
hearsay evidence.” * 

Mr. Justice Jackson, concurring, added : 

“T suppose no person planning a crime would accept as a col- 
laborator one on whom he thought he could not rely for help if 
he were caught, but I doubt that this fact warrants an inference 
of conspiracy for that purpose. .. . 

“Tt is difficult to see any logical limit to the ‘implied conspiracy,’ 
either as to duration or means .... On the theory that the law 
will impute to the confederates a continuing conspiracy to defeat 
justice, one conceivably could be bound by [401] another’s un- 
authorized and unknown commission of perjury, bribery of 
juror or witness, [ etc. ] 

“Moreover, the assumption of an indefinitely continuing offense 
would result in an indeterminate extension of the statute of limita- 
tions. If the law implies an agreement to cooperate in defeating 
prosecution, it must imply that it continues as long as prosecution 
is a possibility, and prosecution is a possibility as long as the con- 
spiracy to defeat it is implied to continue.” “ 

The Arulewitch case was reaffirmed in Lutwak v. United States, 
supra. Here again the question was the admissibility of hearsay dec- 
larations of co-conspirators after the main purpose of the conspiracy 
had been accomplished ; again the Government attempted to extend the 
life of the conspiracy by an alleged subsidiary conspiracy to conceal. 
Although in Lutwak, unlike in Krulewiteh, the existence of a sub- 
sidiary conspiracy to conceal was charged in the indictment, the Court 


8 336 U. S., at 443-444. 
* Td., at 455-456. 








353 U.S. GRUNEWALD VY. UNITED STATES 67 


again rejected the Government’s theory, holding that no such agree- 
ment to conceal had been proved or could be implied. 

The Government urges us to distinguish Krulewitch and Lutwak on 
the ground that in those cases the attempt was to imply a conspiracy 
to conceal from the mere fact that the main conspiracy was kept secret 
and that overt acts of concealment occurred. In contrast, says the 
Government, here there was an actual agreement to conceal the con- 
spirators, which was charged and proved to be an express part of the 
initial conspiracy itself. 

We are unable to agree with the Government that, on this record, 
the cases before us can be distinguished on such a basis. 

The crucial teaching of Krulewitch and Lutwak is that after the 
central criminal purposes of a conspiracy have [402] been attained, a 
subsidiary conspiracy to conceal may not be implied from circumstan- 
tial evidence showing merely that the conspiracy was kept a secret 
and that the conspirators took care to cover up their crime in order 
to escape detection and punishment. As was there stated, allowing 
such a conspiracy to conceal to be inferred or implied from mere overt 
acts of concealment would result in a great widening of the scope of 
conspiracy prosecutions, since it would extend the life of a conspiracy 
indefinitely. Acts of covering up, even though done in the context of 
a mutually understood need for secrecy, cannot themselves constitute 
proof that concealment of the crime after its commission was part of 
the initial agreement among the conspirators. For every conspiracy 
is by its very nature secret; a case can hardly be supposed where men 
concert together for crime and advertise their purpose to the world. 
And again, every conspiracy will inevitably be followed by actions 
taken to cover the conspirators’ traces. Sanctioning the Government’s 
theory would for all practical pagers wipe out the statute of limita- 
tions in conspiracy cases, as well as extend indefinitely the time within 
which hearsay declarations will bind co-conspirators. 

A reading of the record before us reveals that on the facts of this case 
the distinction between “actual” and “implied” conspiracies to conceal, 
as urged upon us by the Government, is no more than a verbal tour de 
force. ‘True, in both Arulewitch and Lutwak there is language in the 
opinions stressing the fact that only an implied agreement to conceal 
was relied on.’* Yet when we look to the facts of the present cases, we 
see that the evidence from which the Government here asks us to de- 
duce an “actual” agreement to conceal reveals nothing beyond that 
adduced in prior cases. What is this evidence? [403] First, we have 
the fact that from the beginning the conspirators insisted on secrecy. 
Thus the identities of Grunewald and Bolich were sedulously kept from 
the taxpayers; careful steps were taken to hide the conspiracy from an 
independent law firm which was also working on Patullo’s tax prob- 
lems; and the taxpayers were told to make sure that their books did not 
reflect the large cash payments made to Grunewald. Secondly, after 
the “no prosecution” rulings were obtained, we have facts showing that 
this secrecy was still maintained. Thus, a deliberate attempt was made 
to make the above-mentioned independent law firm believe that it was 
its (quite legitimate) efforts which produced the successful ruling. 
Finally, we have the fact that great efforts were made to conceal the 
conspiracy when the danger of exposure appeared. For example, 


* See 336 U. S., at 444, 455-458 ; 344 U. S., at 616. 
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Bolich got rid of certain records showing that he had used Grunewald’s 
hotel suite in Washington; Patullo’s accountant was persuaded to lie 
to the grand jury concerning a check made out to an associate of the 
conspirators; Grunewald attempted to persuade his secretary not to 
talk to the grand jury; and the taxpayers were repeatedly told by 
Halperin and his associates to keep quiet. 

We find in all this nothing more than what was involved in Krule- 
witch, that is, (1) a criminal conspiracy which is carried out in secrecy ; 
(2) a continuation of the secrecy after the accomplishment of the 
crime; and (3) desperate attempts to cover up after the crime begins 
to come to light; and so we cannot agree that this case does not fall 
within the ban of those prior opinions. 

In effect, the differentiation pressed upon us by the Government is 
one of words rather than of substance. In Arulewitch it was urged 
that a continuing agreement to conceal should be implied out of the 
mere fact of conspiracy, and that acts of concealment should be taken 
as overt acts in furtherance of that implied agreement to [404] con- 
ceal. Today the Government merely rearranges the argument. It 
states that the very same acts of concealment should be used as circum- 
stantial evidence from which it can be inferred that there was from 
the beginning an “actual” agreement to conceal. As we see it, the two 
arguments amount to the same thing: a conspiracy to conceal is being 
implied from elements which will be present in virtually every con- 
spiracy case, that is, secrecy plus overt acts of concealment.” There 
is not a shred of direct evidence in this record to show anything like an 
express original agreement among the conspirators to continue to act 
in concert in order to cover up, for their own self-protection, traces of 
the crime after its commission. 

Prior cases in this Court have repeatedly warned that we will view 
with disfavor attempts to broaden the already pervasive and wide- 
sweeping nets of conspiracy prosecutions.” The important considera- 
tions of policy behind such warnings need not be again detailed. 
See Jackson, J., concurring in Arulewitch v. United States, supra. 
It is these considerations of policy which govern our holding today. 
As this case was tried, we have before us a typical example of a situa- 
tion where the Government, [405] faced by the bar of the three-year 
statute, is attempting to open the very floodgates against which Arule- 
witch warned. We cannot accede to the proposition that the duration 
of a conspiracy can be indefinitely lengthened merely because the con- 
spiracy is kept a secret, and merely because the conspirators take steps 
to bury their traces, in order to avoid detection and punishment after 
the central criminal purpose has been accomplished. 


* One might cite as an example Grunewald’s attempt at influencing his secre- 
tary not to talk to the grand jury, accompanied by an offer to “pay her expenses.” 
Under the Government’s Krulewitch theory, the argument would have been (in 
Mr. Justice Jackson’s words) that the “law will impute to the confederates a con- 
tinuing conspiracy to defeat justice,” and that therefore the other confederates 
are “bound by another’s unauthorized and unknown .. . bribery of a juror or 
witness.” But no different result is achieved by saying that the attempted bribe 
of the witness is evidence from which one can infer an “actual” conspiracy to 
“defeat justice.” In both cases the essential missing element is a showing that 
the act was done in furtherance of a prior criminal agreement among the con- 
spirators. 

Py Deli Paoli v. United States, 352 U. 8. 232; Lutwak v. United States, supra; 
Krulewitch v. United States. supra; Bollenbach v. United States, 326 U. S. 607. 
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_ By no means does this mean that acts of concealment can never have 
significance in furthering a criminal conspiracy. But a vital distine- 
tion must be made between acts of concealment done in furtherance 
of the main criminal objectives of the conspiracy, and acts of conceal- 
ment done after these central objectives have been attained, for the 
purpose only of covering up after the crime. Thus the Government 
argues in its brief that “in the crime of kidnapping, the acts of con- 
spirators in hiding while waiting for ransom would clearly be planned 
acts of concealment which would be in aid of the conspiracy to kid- 
nap. So here, there can be no doubt that . . . all acts of concealment, 
whether to hide the identity of the conspirators of the action there- 
tofore taken, were unquestionably in furtherance of the initial con- 
spiracy ....” We do not think the analogy is valid. Kidnapers 
in hiding, waiting for ransom, commit acts of concealment in further- 
ance of the objectives of the conspiracy itself, just as repainting a 
stolen car would be in furtherance of a conspiracy to steal; in both 
cases the successful accomplishment of the crime necessitates coneal- 
ment.** More closely analogous to our case would be conspiring kid- 
napers who cover their traces after the main conspiracy is finally 
ended—4. e., after they have abandoned the kidnaped person and then 
take care to escape detection. In the latter case, as here, the acts of 
covering up can by [406] themselves indicate nothing more than that 
the conspirators do not wish to be apprehended—a concomitant, cer- 
tainly, of every crime since Cain attempted to conceal the murder of 
Abel from the Lord. 

We hold, therefore, that, considering the main objective of the con- 
spiracy to have been the obtaining of “no prosecution” rulings, prose- 
cution was barred by the three-year statute of limitations, since no 
agreement to conceal the conspiracy after its accomplishment was 
shown or can be implied on the evidence before us to have been part 
of the conspiratorial agreement. 


Il. 


In view of how the case was submitted to the jury, we are also unable 
to accept the Government’s second theory for avoiding the statute of 
limitations. This theory is (1) that the main objective of the con- 
spiracy was not merely to obtain the initial “no prosecution” rulin 
in 1948 and 1949, but to obtain final immunity for Gotham and Patullo 
from criminal tax prosecution; (2) that such immunity was not ob- 
tained until 1952, when the statute of limitations had run on the tax- 
evasion cases which the petitioners conspired to fix;*® (3) that the 
conspiracy therefore did not end until 1952, when this object. was 
attained ; (4) that the acts of concealment within the indictment period 
were overt acts in furtherance of this conspiracy; and (5) that the 


% See Rettich v. United States, 84 F. 24 118; McDonald v. United States, 89 
F. 2d 128. 

» The tax evasion cases were governed by a six-year statute of limitations, 26 
U. 8S. ©. (1940 ed.) § 3748, which began to run when the last return, pertaining 
to the year 1946, was filed by the taxpayers. 
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prosecution was thus timely.”? In short, the contention is that the 
agreement [407} to conceal was to protect the taxpayers rather than 
the conspirators, and as such was part of the main conspiracy rather 
= a subsidiary appendage to it, as under the Government’s first 
theory. 

The Court of Appeals accepted this theory of the case in affirming 
these convictions. It stated: 


“What the fixers had to sell was freedom from criminal pro- 
secution for tax frauds. What the taxpayers bargained for was 
protection from a tax evasion prosecution. 


“This conspiracy is wholly unlike the ordinary illegal scheme 
in that the jury may well have inferred that the official announce- 
ment that there would be no criminal Pe of the taxpay- 
ers [408] was merely the delivery of a substantial installment 
of what appellants agreed to deliver for the huge sums paid. The 
six-year Statute of Limitations . . . did not run in favor of the 
taxpayers until some time after the commission of the overt acts 
relied upon. In the interval there was no assurance, other than 
continuing efforts by Grunewald, Bolich and the others, that the 
whole nefarious business might not be brought to light, followed 
by the revocation of the decision not to criminally prosecute the 
taxpayers. This is a significant element in the proofs adduced 
by the government, as concealment of the conspiratorial acts was 
necessary not only to protect the conspirators from a conspiracy 
prosecution but also to protect the taxpayers from a tax evasion 
prosecution.” 233 F.2d, at 564-565. 

We find the legal theory of the Court of Appeals unexceptionable. 
If the central objective of the conspiracy was to protect the taxpayers 
from tax-evasion prosecutions, on which the statute of limitations did 
not run until 1952, and if the 1948 and 1949 “no prosecution” rulings 
were but an “installment” of what the conspirators aimed to accom- 


” The Government also suggests a further theory under which this conspiracy 
could be deemed to have lasted into the indictment period. Under this theory, 
the central aim of the conspiracy was not specifically to “fix” the tax troubles of 
Gotham and Patullo, but to engage in the continuing business of fixing any and 
all tax-fraud cases. If this were the aim of the conspiracy, acts of concealment 
could have been in furtherance of this aim by enabling the ring to stay in business 
so that it could get new cases. Evidence supporting this theory, says the Gov- 
ernment, is that in 1950, after the “no prosecution” rulings in the Patullo and 
Gotham cases, Halperin engaged in negotiations with another firm which was 
in tax difficulties, Although these negotiations came to nothing, due to disagree- 
ment about the fee to be paid to the conspirators, the incident is presented as 
evidence that the conspirators were actively soliciting future tax clients in 1950 
and were thus still “in business.” 

We cannot accept this theory of the Government. The trouble is not only that 
the theory was never submitted to the jury, but that no overt act done to further 
the purpose of engaging in “new” business was charged or proved to have 
oceurred after October 25, 1951. If one of the purposes of the conspiracy was 
to engage in the business of fixing tax cases generally, it must be deemed to 
have been abandoned in 1951, when investigations of the petitioners started in 
Congress, since the 1951 and 1952 activities of the conspirators consisted merely 
of covering up old ventures rather than seeking new ones, and since there is 
no indication that there was an intent to resume operations after the investiga- 


tions had ended. Indeed, upon the oral argument the Government seemed to 
abandon this theory. 











353 U. S. GRUNEWALD V. UNITED STATES 71 


plish, then it is clear that the statute of limitations on the conspiracy 
did not begin to run until 1952, within three years of the indictment.” 

Furthermore, we agree with the Court of Appeals that there is 
evidence in this record which would warrant submission of the case 
to the jury on the theory that the central object of the conspiracy was 
not attained in 1948 and 1949, but rather was to immunize the tax- 
payers completely from prosecution for tax evasion and thus con- 
tinued into 1952. The many overt acts of concealment occurring after 
1949 could easily have been motivated at [409] least in part ‘by the 
purpose of the conspirators to deliver the remaining “installments” 
owing under the bargain—to wit, the safeguarding of the continued 
vitality of the “no prosecution” rulings. Furthermore, there is 
evidence showing that from the beginning the aim of the scheme was 
not restricted to the merely provisional and necessarily precarious 
“fixing” of the taxpayers’ troubles which was achieved in 1948 and 
1949.2 A jury might therefore [410] fairly infer that it was part 





"The indictment was clearly sufficient to cover submission of this theory to 
the jury. Seen. 3, supra. 

“One might cite as a typical example an incident in the record occurring 
in November 1949, 10 months after the “no prosecution” ruling was handed down 
in the Patullo case. The Special Agent who had been working on the case 
wrote a final report on it, which stated that Patullo was not prosecuted solely be- 
cause of Bolich’s decision. This report was sent to Bolich, who thereupon called 
the Chief of the Conference Section and asked him to write an explanatory memo- 
randum on the case so as to “take a little heat off the situation.” This attempt to 
“doctor” the report might easily have been motivated not only by fear for himself, 
but by a purpose to safeguard the “no prosecution” ruling from change in order 
to maintain the immunity of the taxpayers. 

“The negotiations between Halperin and his associates and the taxpayers were 
never very specific as to what exactly was to be accomplished. The tenor of the 
discussions was that if the taxpayers would hire the mysterious “influential’’ man 
in Washington, the matter “would be ended,” the “prosecution end of the case” 
would be avoided, the matter would be settled “in a civil way without criminal 
prosecution.” In the same tenor, the accountant of Gotham Beef testified that 
“nothing at all was to be paid unless the criminal prosecution had been eliminated. 
It was further understood that they were not at ail concerned with the amount 
of the tax that might result by way of assessment, but it was either that they 
were completely successful in eliminating criminal prosecution . . . or there 
would be no fee at all.” In other words, there,is little indication that it was 
the specific and narrow end of obtaining the “no prosecution” rulings which 
was to be the quid pro quo. 

This is further buttressed by the fact that the taxpayers were well aware of 
the precarious nature of the 1948 and 1949 rulings; it is quite clear that they 
realized that this did not “end” the danger of criminal prosecution. Thus the 
Patullo taxpayers were aware that the continued investigation of their books for 
the purposes of civil tax liability exposed them to constant danger of “tipping the 
applecart.” They were warned to “keep their mouths shut,” and a further pay- 
ment of $25,000 was made for the “boys in New York” so that no one would “raise 
a fuss about the phony deal that had been put through.” Another Patullo officer 
testified that, after the “no prosecution” ruling, “‘we still were not at ease about 
the thing. We knew that we were elated over the results, but we still were worried 
about it. There was cooperation to take care of. We had to make this payoff 
for the New York boys. We were not through with it at that time. We never 
knew when something else was going tocome up. We weren’t through atall.... 
For two years after that we still weren’t through with the thing.” And, referring 
to the payment for the “New York boys” in 1949: “[Wle never felt too sure 
about anything because the civil settlement still had to be made and we knew 
there were people that had to go through it and pass on it and everything, and 
while this was going on we were told that we would have to get up some more 
money. 

A jury could thus easily infer that the conspirators’ function did not end in 
January 1949, and that the conspiratorial agreement contemplated further efforts 
to immunize the taxpayers from tax prosecution. 
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of the conspiratorial agreement that Grunewald and Bolich would 
make continuing efforts to safeguard the fruits of the partial victories 
won in 1948 and 1949 by trying to immunize the “no prosecution” 
rulings from change. In other words, we think a jury could infer 
from this evidence that the conspirators were prepared and had agreed 
to engage in further frauds and bribery if necessary in order to main- 
tain in effect the tentative rulings obtained in 1948 and 1949.4 

[411] If, therefore, the jury could have found that the aim of the 
conspiratorial agreement was to protect the taxpayers from tax prose- 
cution, and that the overt acts occurring in the indictment period were 
in furtherance of that aim, we would affirm. We do not think, how- 
ever, that we may safely assume that the jury so found, for we cannot 
agree with the Court of Appeals’ holding that this theory of the case 
was adequately submitted to the jury. 


The trial judge’s charge on the problem of the scope and duration 
of the conspiracy was as follows: 

“You will recall that the indictment states, among other 
things, that it was part of the conspiracy that the defendants and 
co-conspirators would make ‘continuing efforts to avoid detection 
and prosecution by any governmental body, executive, legislative, 
and judicial of tax frauds perpetrated by the defendants and co- 
conspirators through the use of any means whatsoever including 
but not limited to ... the influencing, intimidating, and im- 
peding of prospective witnesses to refrain from disclosing the 
true facts.’ In other words, the indictment alleges that the con- 
spiracy comprehended within it a conspiracy to conceal the true 
facts from investigation, should investigation thereafter event- 
uate. This is an important element of the first count of the 
indictment which you must take into consideration, inasmuch as 
the Statute of Limitations on the charge of criminal conspiracy 
is three years and unless the conspiracy was continuing to a period 
within three years prior to the date of the indictment, October 
25, 1954, and some overt act was performed within that three- 
year period, the crime, if any, alleged in the first count of the 
indictment would be oytlawed. It is the contention of the gov- 
ernment that the conspiracy did not end when the [[412] tax- 
payers were advised that there would be no criminal prosecution 
recommended by the Special Agent’s office, but that an integral 
part of the entire conspiracy was an agreement to conceal the 
acts of the conspirators and that when thereafter an investigation 
was started by Congress and by the Grand Jury in the Eastern 
District of New York, the conspirators performed overt acts in 
pursuance of the original conspiracy designed to conceal the true 
facts; and that these acts occurred within three years prior to 
the date of the indictment. On this issue, it will be necessary 


“It should be mentioned that the Court of Appeals was unanimous in finding 
that there was sufficient evidence in the record to warrant the submission of the 
case to the jury on the theory that the central objectives of the conspiracy were 
not achieved until the statute of limitations ran on the tax-evasion charges. 
Judge Frank, while dissenting on the ground that the charge to the jury was in- 
adequate in putting the case to the jury on this basis—a view which we share, 
see infra, p. 413—agreed that under a proper charge the jury might infer that the 
conspiracy was still alive through 1951. See 233 F. 2d, at 592-596. 
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for you to determine whether, beyond a reasonable doubt, you 
can conclude that the conspiracy was of the nature described in 
the first count of the indictment and comprehended an agreement 
to conceal and whether some overt act took place in the period 
of three years prior to October 25, 1954 to carry out such purpose 
of the conspiracy. 


“To determine whether certain of the alleged overt acts were 
in furtherance of the object of the conspiracy, you have to deter- 
mine the duration of the conspiracy. Did it end when the Pat- 
tullo [sic] Modes people and the Gotham Beef people received 
an assurance of no prosecution from the Bureau of Internal 
Revenue, or was a part of the conspiracy a continuing agreement 
to conceal the acts done pursuant thereto? In determining 
whether a part of the conspiracy was an agreement to continue 
to conceal the illegal acts after their consummation, vou may not 
imply that such an agreement was part of the conspiracy. You 
would have to find from the evidence of the acts and declarations 
of the co-conspirators that there was an understanding or agree- 
ment to conceal the conspiracy. If you find that [413] such an 
agreement or understanding to conceal the conspiracy was not 
a part of the conspiracy to defraud the government, but no more 
than an afterthought brought to the surface when the co-conspira- 
tors were confronted with the Grand Jury and King Committee 
investigations, then you must find, as a matter of law, that the 
defendants are not guilty of the crime charged in the first count 
of the indictment. If you find that the evidence shows, beyond a 
reasonable doubt, that as a part of a conspiracy to defraud the 
government, there was an agreement or understanding to conceal 
the illegal acts and that this too was an objective or part of the 
conspiracy, then you may find that such understanding was a part 
of the conspiracy. However, you must additionally determine 
whether this objective of the conspiracy was known to the defend- 
ants. If this chiectiva was known originally by only part of the 
conspirators but thereafter during the existence of the conspiracy, 
the scope of the conspiracy was extended so as to include such an 
agreement to conceal, and if you find that some of the defendants 
did not know of the expansion to include the agreement to conceal, 
you may not impute to them the knowledge of their co-conspirators 
and they could not be found guilty of the crime charged in Count 
One.” 

We are constrained to agree with Judge Frank that this charge did 
not adequately enlighten the jury as to what they would have to find 
in order to conclude that the conspiracy was still alive after October 
25,1951. For the charge as given failed completely to distinguish be- 
tween concealment in order to achieve the central purpose of the con- 
spiracy (that is, the immunization of the taxpayers from tax-evasion 
prosecution), and concealment intended solely to cover up an already 
executed crime [414] (that is, the obtaining of the “no prosecution” 
rulings). The jury was never told that these overt acts of conceal- 
ment could be taken as furthering the conspiracy only if the basic 
criminal aim of the conspiracy was not yet attained in 1949. On the 
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charge as given, the jury might easily have concluded that. the peti- 
tioners were guilty even though they found merely (1) that the central 
aim of the conspiracy was accomplished in 1949, and (2) that the sub- 
sequent acts of concealment were motivated exclusively by the con- 
spirators’ fear of a conspiracy prosecution. As far as we know, there- 
fore, the present convictions were based on the impermissible theory 
discussed in the first part of this opinion—namely, that a subordinate 
agreement to conceal the conspiracy continued after the central aim of 
the conspiracy had been accomplished. 

Furthermore, if the convictions were based on a finding that the overt 
acts of concealment were done with the single intention of protecting 
the conspirators’ own interests, then it is irrelevant that these acts in 
fact happened to have the effect also of protecting the taxpayers 
against revocation of the “no prosecution” rulings. For overt acts in 
a prosecution such as this one are meaningful only if they are within 
the scope of the conspiratorial agreement. If that agreement did not, 
expressly or impliedly, contemplate that the conspiracy would con- 
tinue in its efforts to protect the taxpayers in order to immunize them 
from tax prosecution, then the scope of the agreement cannot be broad- 
ened retroactively by the fact that the conspirators took steps after 
the conspiracy which incidentally had that effect. 

We thus find that the judge’s charge left it open for the jury to con- 
vict even though they found that the acts of concealment were moti- 
vated purely by the purpose of the conspirators to cover up their al- 
ready accomplished crime. And this, we think, was fatal error. For 
the facts in this record are equivocal. The jury might easily have 
[415] concluded that the aim of the conspiracy was accomplished in 
1949, and that the overt acts of concealment occurring after that date 
were done pursuant to the alleged conspiracy to hide the conspirators. 
As we have said, a conviction on such a theory could not be sustained. 
Under such circumstances, therefore, it was essential for the judge to 
charge clearly and unequivocally that on these facts the jury could 
not infer a continuing conspiracy to conceal the conspiracy, whether 
actual or implied. Further, it was incumbent on the judge to charge 
that in order to convict the jury would have to find that the central 
aim of the conspiracy was to immunize the taxpayers from tax prose- 
cution, that this objective continued in being through 1951, and that 
the overt acts of concealment proved at trial were at least partly cal- 
culated to further this aim. 

Since, under the judge’s charge, the convictions on Count 1 might 
have rested on an impermissible ground, we conclude that they can- 
not stand, and the petitioners must be given a new trial as to this 
Count. 

IIT. 


What we have held as to the statute of limitations disposes of the 
conviction of the three petitioners under Count 1, but does not touch 
Halperin’s conviction on Counts 5, 6, and 7 for violating 18 U.S. C. 
§ 1503. As to those Counts, Halperin, who took the stand in his 
own defense at the trial, contends (a) that the Government was im- 
properly allowed to cross-examine him as to the assertion of his Fifth 


* See n. 2, supra. 
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Amendment privilege before a grand jury investigating this eonspir- 
acy, before which he had been called as a witness,”* and (b) that the 
evidence did [416] not justify his conviction on these counts. For 
the reasons given hereafter we think that the first contention is well 
taken, but that the second one is untenable. 

In 1952 Halperin was subpoenaed before a Brooklyn grand jury 
which was investigating corruption in the Bureau of Internal 
Revenue. Testimony had already been received by the grand ju 
from the Patullo and Gotham taxpayers, which linked Halperin wit 
the tax-fixing ring. Halperin was asked a series of questions before 
the grand jury, including, among others, such questions as whether he 
knew Max Steinberg (an employee of the Bureau of Internal Revenue 
and a co-defendant in the charge under Count 1); whether he knew 
Grunewald; whether he had held and delivered escrow money paid to 
Grunewald by Gotham after the “no prosecution” ruling; and whether 
he had phoned Grunewald to arrange a meeting between one of his 
own associates and Bolich. Halperin declined to answer any of these 
questions, on the ground that the answers would tend to incriminate 
him and that the Fifth Amendment therefore entitled him not to 
answer. He repeatedly insisted before the grand jury that he was 
wholly innocent, and that he pleaded his Fifth Amendment privilege 
only on the advice of counsel that answers to these questions might 
furnish evidence which could be used against him, particularly when 
he was not represented by counsel and could not cross-examine 
witnesses before the grand jury. 

When the Government cross-examined Halperin at the trial some 
of the questions which he had been asked before the grand jury were 
put to him.** He answered [417] each question in a way consistent 
with innocence. The Government was then allowed, over objection, 
to bring out in cross-examination that petitioner had pleaded his 
privilege before the grand jury as to these very questions. Later, in 
his charge to the jury, the trial judge informed them that petitioner’s 
Fifth Amendment plea could be taken only as reflecting on his credi- 
bility, and that no inference as to guilt or innocence could be drawn 
therefrom as to Halperin or any co-defendant.” 


* Grunewald and Bolich also make this contention on their own behalf. 

"The questions were: (1) Whether petitioner held eserow money which was 
subsequently delivered to Grunewald; (2) whether petitioner knew Grunewald; 
(3) whether petitioner made a telephone call to Grunewald relative to an appoint- 
ment between Bolich and one Davis, a member of the conspiracy; (4) whether 
petitioner had filed a power of attorney in the Glover case; (5) whether he had 
ever met one Oliphant, an official in the Treasury; (6) whether he knew Stein- 
berg; (7) whether he knew Tobias, the accountant of Gotham Beef; (8) whether 
he had ever met Grunewald in the Munsey Building in Washington. 

* The charge as to this point was as follows: 

“During the cross examination of one of the defendants, the government ques- 
tioned the defendant as to his previous statements before the Brooklyn Grand Jury 
in which he refused to answer certain questions on the ground that answers to 
them might tend to incriminate him. These questions related to matters similar 
to those to which the defendant testified at this trial when he took the stand. No 
witness is required to take the stand or required to give testimony that might 
tend to incriminate him ; but when a defendant takes the stand in his own defense 
at a trial, it is proper to interrogate him as to previous statements which he may 
have made under oath concerning the same matter, including his assertion of 
his constitutional privilege to refuse to testify as to those matters before a grand 
jury. You may use this evidence of a defendant’s prior assertions of the Fifth 
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418] In thus allowing this cross-examination, the District Court 
relied on Raffel v. United, States, 271 U. S. 494, where this Court held 
that a defendant’s failure to take the stand at his first trial to deny 
testimony as to an incriminating admission could be used on cross- 
examination at the second trial, where he did take the stand, to impugn 
the credibility of his denial of the same admission. In upholding the 
District Court here, the Court of Appeals likewise relied on Raffel, 
and also on one of its own earlier decisions.” Halperin attacks these 
rulings on these principal grounds: (a) Raffel is distinguishable from 
the present case; (b) if Raffel permitted this cross-examination, then 
the trial court erred in refusing to charge, as Halperin requested, that 
“an innocent man may honestly claim that his answers may tend to 
incriminate him”; (c) in any case ?affel has impliedly been overruled 
by Johnson vy. United States, 318 U.S. 189; and (d) compelling Hal- 
perin to testify before the grand jury, when he had already been 
marked as a putative defendant, violated his constitutional riglits, so 
that, by analogy to the rule of Weeks v. United States, 232 U.S. 383, 
his claim of privilege could in no event be used against him. We find 
that in the circumstances presented here ?affel is not controlling, and 
that this cross-examination was not permissible. 

It is, of course, an elementary rule of evidence that prior statements 
may be used to impeach the credibility of a criminal defendant or an 
ordinary witness. But this can be done only if the judge is satisfied 
that the prior statements are in fact inconsistent. 3 Wigmore, Evi- 
[419] dence, § 1040. And so the threshold question here is simply 
whether, in the circumstances of this case, the trial court erred in 
holding that Halperin’s plea of the Fifth Amedment privilege before 
the grand jury involved such inconsistency with any of his trial testi- 
mony as to permit its use against him for impeachment purposes.*° 


Amendment for the sole purpose of ascertaining the weight you choose to give to 
his present testimony with respect to the same matters upon which he previously 
invoked his privilege. 

“The defendant had the right of asserting the Fifth Amendment when he ap- 
peared before the Grand Jury, and I charge you that you are not to draw any 
inference whatsoever as to the guilt or innocence of the defendant in this case 
by reason of the fact that he chose to assert his unquestioned right to invoke the 
Fifth Amendment on that previous occasion. However, it was proper for the 
Government to question the defendant with respect ‘to his previous invocation of 
the Fifth Amendment, but you may consider this evidence of his prior assertions 
of the Fifth Amendment only for the purpose of ascertaining the weight you 
choose to give to his present testimony with respect to the same matters upon 
which he previously assered his constitutional privilege. It is not to be considered 
in a determination of the guilt or innocence of any co-defendant.” 

” United States v. Gottfried, 165 F. 2d 360, 367. 

* When the trial court first ruled that the Government could cross-examine 
as to petitioner’s Fifth Amendment plea, it did not do so on the grounds of 
inconsistency reflecting on credibility. In fact the implication to be drawn from 
the record is that the court at that time felt that the jury might use this evidence 
for any purpose at all, including the drawing of inferences as to guilt or innocence. 
When the Government first embarked on this method of cross-examination, the 
judge overruled objections in these words: 

“The Court: I know the Government’s position. As I see it, Mr. Corbin [a 
defense attorney], no witness can be compelled to testify against himself. The 
witness is called before the grand jury and the answer was, I refuse to answer 
something on the ground that if I answer that question it will incriminate me 

“Mr. Corbin: Tend to incriminate. 
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We do not think that Raffel is properly to be read either as dispensing 
with the need for such preliminary scrutiny by the judge, or as estab- 
lishing as a matter of law that such a prior claim of privilege with 
reference to a ques- [420] tion later answered at the trial is always 
to be deemed to be a prior inconsistent statement, irrespective of the 
circumstances under which the claim of privilege was made. The 
issue decided in Raffel came to the Court as a certified question in 
quite an abstract form,’’ and was really centered on the question 
whether a defendant who takes the stand on a second trial can con- 
tinue to take advantage of the privilege asserted at the first trial. 
This Court held, in effect, that when a criminal defendant takes the 
stand, he waives his privilege completely and becomes subject to cross- 
examination impeaching his credibility just like any other witness: 
“His waiver is not partial; having once cast aside the cloak of im- 
munity, he may not resume it at will, whenever cross-examination may 
be inconvenient or embarrassing.” The Court in Raffel, did not focus 
on the question whether the cross-examination there involved was in 
fact probative in impeaching the defendant’s credibility. In other 
words, we may assume that under Raffel Halperin in this case was 
subject to cross-examination impeaching his credibility just like any 
other witness, and that his Fifth Amendment plea before the grand 
jury could not carry over any form of immunity when he voluntarily 
took the stand at the trial. This does not, however, solve the question 
whether in the particular circumstances of this case the cross-exami- 
nation should have been excluded because its probative value on the 
issue of Halperin’s credibility was so negligible as to be far outweighed 
by its possible impermissible impact on the jury.** As we consider 
that in the [421] circumstances of the present case, the trial court, 
in the exercise of a sound discretion, should have refused to permit 
this line of cross-examination, we are not faced with the necessity of 
deciding whether Raffel has been stripped of vitality by the later 
Johnson case, supra, or of otherwise re-examining Raffel. 


“The Court: Or tend to incriminate. A witness can make that statement. No 
witness has to take the witness stand, as I understand the law and if a witness 
has so stated, then he could not be compelled to take the stand here, but if a 
witness voluntarily takes the stand and is asked in a previous proceeding did 
you say any testimony on this subject would incriminate you, that can be 
considered by the jury for such benefit or such worth as the jury may want 
to give it.” 

When the defendants asked that at the very least the use of this evidence 
be restricted to the question of credibility, the judge contented himself with ask- 
ing for a memorandum of law on the subject. Thus, although later, in the 
charge to the jury, the matter was specifically restricted to the issue of credibility, 
there was no inquiry by the judge at the time of the initial admission of this 
evidence as to whether a sufficient showing of inconsistency had been made. 

“The certified question was: “Was it error to require the defendant, Raffel. 
offering himself as a witness upon the second trial, to disclose that he had not 
testified as a witness in his own behalf upon the first trial?’ 271 U. S., at 496. 

“In Raffel this Court assumed that the defendant’s failure to testify at the 
first trial could not be used as evidence of guilt in the second trial, 271 U. S.. 
at 497. The Court further stated that “the trial judge might appropriately in- 
struct the jury that the failure of the defendant to take the stand in his own 
behalf is not in itself to be taken as an admission of the truth of the testimony 
which he did not deny.” As already indicated, p. 418, supra, here the trial judge 
refused to charge that “an innocent man may honestly claim that his answers 
may tend to incriminate him.” 
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We need not tarry long to reiterate our view that, as the two courts 
below held, no implication of guilt could be drawn from Halperin’s 
invocation of his Fifth Amendment privilege before the grand jury. 
Recent re-examination of the history and meaning of the Fifth 
Amendment has emphasized anew that one of the basic functions of 
the privilege is to protect innocent men. Griswold, The Fifth Amend- 
ment Today, 9-30, 53-82. “Too many, even those who should be better 
advised, view this privilege as a shelter for wrongdoers. They too 
readily assume that those who invoke it are either guilty of crime or 
commit perjury in claiming the privilege.” U//mann v. United 
States, 350 U. 8. 422, 426. See also Slochower v. Board of Higher 
Education, 350 U.S. 551, when, at the same Term, this Court said at 
pp. 557-558: “The privilege serves to protect the innocent who other- 
wise might be ensnared by ambiguous circumstances.” 

When we pass to the issue of credibility, we deem it evident that 
Halperin’s claim of the Fifth Amendment privilege before the Brook- 
lyn grand jury in response to questions which he answered at the trial 
was wholly consistent with innocence. Had he answered the questions 
put to him before the grand jury in the same way he subsequently 
answered them at trial, this nevertheless [422] would have provided 
the Government with incriminating evidence from his own mouth. 
For example, had he stated to the grand jury that he knew Grunewald, 
the admission would have constituted a link between him and a crimi- 
nal conspiracy, and this would be true even though he was entirely 
innocent and even though his friendship with Grunewald was above 
reproach. There was, therefore, as we see it, no inconsistency between 
Halperin’s statement to the grand jury that answering the question 
whether he know Grunewald would tend to furnish incriminating 
evidence against him, and his subsequent testimony at trial that his 
acquaintance with Grunewald was free of criminal elements. And the 
same thing is also true, as we see it, as to his claim of privilege with 
respect to the other questions asked him before the grand jury and his 
answers to those same questions when they were put to him at the trial. 
These conclusions are fortified by a number of other considerations 
surrounding Halperin’s claim of privilege: 

First, Halperin repeatedly insisted before the grand jury that he 
was innocent and that he pleaded his Fifth Amendment privilege 
solely on the advice of counsel. 

Second, the Fifth Amendment claim was made before a grand jury 
where Halperin was a compelled, and not a voluntary, witness; where 
he was not represented by counsel; where he could summon no wit- 
nesses; and where he had no opportunity to cross-examine witnesses 
testifying against him. These factors are crucial in weighing whether 
a plea of the privilege is inconsistent with later exculpatory testimony 
on the same questions, for the nature of the tribunal which subjects 
the witness to questioning bears heavily on what inferences can be 
drawn from a plea of the Fifth Amendment. See Griswold, supra, at 
62. Innocent men are more likely to plead the privilege in secret pro- 
ceedings, where they tes- [423] tify without advice of counsel and 
without opportunity for cross-examination, than in open court pro- 
ceedings, where cross-examination and judicially supervised proce- 
dure provide safeguards for the establishing of the whole as against 
the possibility of merely partial, truth. 
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Finally, and most important, we cannot deem Halperin’s plea of the 
Fifth Amendment to be inconsistent with his later testimony at the 
trial because of the nature of this particular grand-jury proceeding. 
For, when Halperin was questioned before the grand jury, he was 
quite evidently already considered a potential defendant. The tax- 
payers whose cases had been “fixed” by the conspiratorial ring had al- 
ready testified before the grand jury, and they gave there largely the 
same evidence as they did later, at trial. The scheme was thus in es- 
sence already revealed when Halperin was called to testify. Under 
these circumstances it was evident that Halperin was faced with the 
possibility of an early indictment, and it was quite natural for him 
to fear that he was being asked questions for the very purpose of pro- 
viding evidence against himself. It was thus quite consistent with 
innocence for him to refuse to provide evidence which could be used 
by the Government in building its incriminating chain. For many 
innocent men who know that they are about to be indicted will refuse 
to help create a case against themselves under circumstances where 
lack of counsel’s assistance and lack of opportunity for cross-exami- 
nation will prevent them from bringing out the exculpatory circum- 
stances in the context of which superficially incriminating acts 
occurred. 

We are not unmindful that the question whether a prior statement 
is sufficiently inconsistent to be allowed to go to the jury on the ques- 
tion of credibility is usually within the discretion of the trial judge. 
But where such evidentiary matter has grave constitutional overtones, 
as [424] it does here, we feel justified in exercising this Court’s 
supervisory control to pass on such a question. This 1s particularly 
so because in this case the dangers of impermissible use of this evi- 
dence far outweighed whatever advantage the Government might have 
derived from it if properly used. Ifthe jury here followed the judge’s 
instructions, namely, that the plea of the Fifth Amendment was 
relevant only to credibility, then the weight to be given this evidence 
was less than negligible, since, as we have outlined above, there was 
no true inconsistency involved ; it could therefore hardly have affected 
the Government’s case seriously to exclude the matter completely. On 
the other hand, the danger that the jury made impermissible use of 
the testimony by implicitly equating the plea of the Fifth Amend- 
ment with guilt is, in ight of contemporary history, far from negli- 
gible. Weighing these factors, therefore, we feel that we should draw 
upon our supervisory power over the administration of federal crimi- 
nal justice in order to rule on the matter. Cf. McNabb v. United 
States, 318 U.S. 332. 

We hold that under the circumstances of this case it was prejudicial 
error for the trial judge to permit cross-examination of petitioner on 
his plea of the Fifth Amendment privilege before the grand jury, and 
that Halperin must therefore be given a new trial on Counts 5, 6, 
and 7. 

Finally, we find no substance to Halperin’s contention that he was 
in effect convicted for advising, as a lawyer, some of the witnesses 
before the grand jury that they had a right to plead their Fifth 
Amendment privilege. The evidence against Halperin under these 
Counts was quite sufficient to make out a case for submission to the 
jury. 
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For the reasons given we hold that the judgments below must be 
reversed, and the cases remanded to the District Court for further 
proceedings consistent with this opinion. 


[tis so ordered. 


[425] Mr. Justice Brack, with whom Tue Curer Justice, Mr. 
Justice Doveras, and Mr. Justice Brennan join, concurring. 

I concur in the reversal of these cases for the reasons given in the 

Court’s opinion with one exception. 
_ In No. 184, the petitioner, Halperin, appeared before a grand jury 
im response to a subpoena. There he declined to answer certain ques- 
tions relying on the provision of the Fifth Amendment that “No 
person . . . shall be compelled in any criminal case to be a witness 
against himself.” 

Later, at his trial, Halperin took the stand to testify in his own 
behalf. On cross-examination the prosecuting attorney asked him the 
same questions that he had refused to answer before the grand jury. 
This time Halperin answered the questions; his answers tended to 
show that he was innocent of any wrong-doing. The Government 
was then permitted over objection to draw from him the fact that he 
had previously refused to answer these questions before the grand 
jury on the ground that his answers might tend to incriminate him. 

At the conclusion of the trial the judge instructed the jury that 
Halperin’s claim of his constitutional privilege not to be a witness 
against himself could be considered in determining what weight should 
be given to his testimony—in other words, whether Halperin was a 
truthful and trustworthy witness. I agree with the Court. that use 
of this claim of constitutional privilege to reflect upon Halperin’s 
credibility was error, but I do not, like the Court, rest my conclusion 
on the special circumstances of this case. I can think of no special 
circumstances that would justify use of a constitutional privilege to 
discredit or convict a person who asserts it. The value of constitu- 
tional privileges is largely destroyed if persons can be penalized for 
relying on them. It seems peculiarly [426] incongruous and inde- 
fensible for courts which exist and act only under the Constitution to 
draw inferences of lack of honesty from invocation of a privilege 
deemed worthy of enshrinement in the Constitution. ‘To the extent 
that approval of such a rule in Raffel v. United States, 271 U.S. 494, 
has vitality after Johnson v. United States, 318 U. S. 189, 196-199, I 
think the Raffel case should be explicitly overruled. 
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UNITED STATES v. KORPAN. 
(354 U. S. 271) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH 
CIRCUIT. 


No. 596. Argued April 25, 1957.—Decided June 17, 1957. 


1. A coin-operated gambling machine of the “pin-ball” type, the operation of 
which involves the element of chance, as a result of which the player may 
become entitled to money, is a “so-called ‘slot’ machine” within the meaning 
of 26 U. 8. C. (Supp. IV) § 4462 (a) (2), and is, therefore, subject to the tax 
of $250 per annum imposed by 26 U. S.C. (Supp. IV) § 4461. Pp. 271-277. 

2. Section 4462 (a) (2), as here construed, is not unconstitutionally vague. 


P. 278, n. 2. 

237 F. 2d 676, reversed. 

John F. Davis argued the cause for the United States. With him 
on the brief were Solicitor General Rankin, Assistant Attorney Gen- 
eral Olney, Beatrice Rosenberg and Robert G. Maysack. 

Robert A. Sprecher argued the cause for respondent. With him 
on the brief were Simon Herr and Frank A. Karaba. 


Mr. Justice Buiack delivered the opinion of the Court. 


The respondent, Walter Korpan, was indicted in a Federal District 
Court in [linois for willfully failing to pay the $250 per device tax 
imposed by 26 U. S. C. (Supp. ['V) § 4461 on any person who main- 
tains for use any gaming device. For purposes of this tax, 26 U.S. C. 
(Supp. IV) § 4462 (a) defines gaming devices as: 


“so-called ‘slot’ machines which operate by means of insertion of 
a coin... and which, by application [272] of the element of 
chance, may deliver, or entitle the person playing « . . the ma- 
chine to receive cash, premiums, merchandise, or tokens.” * 


[273] The evidence at the trial showed that Korpan maintained on 
his premises a number of coin-operated gambling machines. These 
machines were played by inserting a coin into the machine through 
a slot. The player was then able to shoot several balls onto a playin 
surface which was interspersed with pockets or holes. If he succeede 


* In full the pertinent statutory provisions read as follows: 
“$4461. IMPOSITION ofr TAx. 


“There shall be imposed a special tax to be paid by every person who main- 
tains for use or permits the use of, on any place or premises occupied by him, 
a coin-operated amusement or gaming device at the following rates: 

“(1) $10 a year, in the case of a device defined in paragraph (1) of section 
4462 (a): 

(2) $250 a year, in the case of a device defined in paragraph (2) of section 
4462 (a) ; and 

(3) $10 or $250 a year, as the case may be, for each additional device so 
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in getting balls into certain holes he received a varying number of 
free games. He had the option of either playing the free games or of 
cashing them in at a designated rate. By inserting extra coins the 
player could sometimes secure additional balls or increased “odds” 
(in other words, increase the number of free games he could win). 
The machines were equipped with electrical devices which over a period 
of time controlled the number of free games won. 

The district judge found respondent guilty as charged and fined him 
$750. The Court of Appeals for the Seventh Circuit reversed, holding 
that respondent’s machines did not come within the definition laid 
down by § 4462 (a) (2). 237 F. 2d 676. On the Government’s peti- 
tion we granted certiorari because the case raised important ques- 
tions in the administration of the revenue laws. 352 U.S. 980. The 
issue before us is whether the machines maintained by petitioner were 
included within the definition given by § 4462 (a) (2).2. For the rea- 
sons stated hereafter we believe that they were within that definition 
and that the judgment of the Court of Appeals setting aside Korpan’s 
conviction on the ground that they were not must be reversed. 

It is clear that respondent’s machines were operated by the insertion 
of a coin and that persons playing them could receive cash for any free 
games won. The machines also involved an element of chance suffi- 
[274] cient to meet the requirements of § 4462 (a) (2), although skill 
may have had some part in playing them successfully. In short, they 
were “slot-machine” gambling devices. 

Respondent argues, however, that when Congress used the phrase 
“so-called ‘slot’? machines” in § 4462 (a) (2) it intended to restrict the 
scope of that section to those “slot machines” gambling devices collo- 
quially known as “one-armed bandits.” He describes the latter as 
machines in which the insertion of a coin releases a lever or handle 
which, in turn, when pulled activates a series of spring-driven drums 
or reels with various insignia painted thereon, usually bells and fruit, 
and which automatically dispense coins to a player when certain com- 





maintained or the use of which is so permitted. If one such device is replaced by 
another, such other device shall not be considered an additional device. 


“§$ 4462. DEFINITION OF COIN-OPERATED AMUSEMENT OR GAMING DEVICE. 

“(a) In general. 

“As used in sections 4461 to 4463, inclusive, the term ‘coin-operated amusement 
or gaming device’ means— 

“(1) any amusement or music machine operated by means of the insertion 
of a coin, token, or similar object, and 

“(2) so-called ‘slot’ machines which operate by means of insertion of a coin, 
token, or similar object and which, by application of the element of chance, may 
deliver, or entitle the person playing or operating the machine to receive cash, 
premiums, merchandise, or tokens. 

“(b) Exclusion. 

“The term ‘coin-operated amusement or gaming device’ does not include bona 
fide vending machines in which are not incorporated gaming or amusement 
features. 

“(e) 1-cent vending machine. 

“For purposes of sections 4461 to 4463, inclusive, a vending machine operated 
by means of the insertion of a 1-cent coin, which, when it dispenses a prize, 
never dispenses a prize of a retail value of, or entitles a person to receive a prize 
of a retail value of, more than 5 cents, and if the only prize dispensed is mer- 
chandise and not cash or tokens, shall be classified under paragraph (1) and not 
under paragraph (2) of subsection (a).” 

* Respondent contends that § 4462 (a) (2) as interpreted by the District Court 
is unconstitutionally vague. This contention is without merit. 
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binations of these insignia are aligned. The Government, on the other 
hand, takes the position that Congress intended to cover all “slot ma- 
chines” which come within the specific requirements of § 4462 (a) (2). 
It argues that the qualifying phrase “so-called” was added because (1) 
the draftsmen were apprehensive that the term “slot-machine” might 
be a slang expression not accepted as proper English or (2) they 
wanted to cover every gambling device operated by the insertion of 
coins through a slot even oe the device might go under a label 
other than “slot machine.” 

On its face the language of § 4462 (a) (2) and related sections does 
not manifest an intent to limit the application of the otherwise broad 
terms of § 4462 (a) (2) to any particular kind of “slot-machine” 
gambling device. The phrase “so-called ‘slot’ machine” is, if any- 
thing, more consistent with the position advanced by the Government 
than that taken by Korpan. And the remainder of § 4462 (a) (2), as 
well as § 4462 (c), has language which affirmatively suggests that 
§ 4462 (a) (2) was designed to include all sorts of coin-operated 
gambling devices regard- [275] less of their particular structure or 
the method by which they paid off players. 

This interpretation is supported by the relevant legislative history. 
Apart from the amount of tax imposed, § 4462 (a) (2) is substantially 
the same as its original predecessor, § 3267 of the Internal Revenue 
Code of 1939, as amended, 55 Stat. 722. Senator Clark, the sponsor of 
the amendment which became § 3267, declared during the Senate de- 
bates on his amendment that his objective was to impose a heavy tax 
on “any machine which returns any sort of a premium, and that was 
the intention of the amendment, and it was the intention of the com- 
mittee in adopting it.”* The Senate report which accompanied 
Clark’s amendment stated : 

“The House bill places a special tax of $25 per year upon each 
coin-operated amusement or gaming device maintained for use 
on any premises. 

“Your committee divides these devices into two categories. 
Upon so-called pinball or other amusement devices operated by 
the insertion of a coin or token, the tax is reduced to $10 per year. 
Upon so-called slot machines, however, the tax is placed at $200 
per year.”* (Emphasis added.) 

Respondent contends that this report as well as similar language in 
other parts of the legislative history is indicative of an intent on the 
part of Congress to draw a distinction between “one-armed bandits” 
and other coin-operated gambling or amusement machines.’ We inter- 
pret this history, however, as demonstrating a con- [276] gressional 
purpose to place a heavy tax on all “slot-machine” gambling devices, 
regardless of their particular structure, and a substantially smaller 
tax on machines played purely for amusement which offered the 


player no expectation of receiving “cash, premiums, merchandise, 
or tokens.” 


* 87 Cong. Rec. 7301. 

*S. Rep. No. 673, 77th Cong., 1st Sess. 21. 

* For the legislative history of what became § 3267 see: H. R. Rept. No. 1040, 
77th Cong., Ist Sess. 60; H. R. Rep. No. 1203, 77th Cong., Ist Sess. 18; S. Rep. 
No. 673, 77th Cong., ist Sess. 21; 87 Cong. Rec. 6476, 7297-7307. 
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The administrative interpretation of § 4462 (@) (2) and its pred- 
ecessors adds additional strength to this view. In 1942 the Treasury 
Department published interpretative regulations which included so- 
called “pin-ball” gambling machines under § 4462 (a) (2).° This 
administrative ruling was publicized in the trade paper of the coin- 
operated machine industry. In both 1942 and 1954 the representatives 
of that industry complained to Congress about the Treasury’s inter- 
pretation, which is still in effect, and asked that § 4462 (a) (2) be 
amended so that it expressly excluded “pin-ball” gambling machines.’ 
In each instance Congress left the existing provisions of § 4462 (a) (2) 
standing, although, at the request of others in the industry, it did 
provide an exception for certain penny-operated gambling machines.*® 

If the respondent’s position were adopted § 4462 (a) (2) would be 
restricted to a peculiar type of gambling device—the so-called “one- 
armed bandit’”—even though ingenuity, a desire to avoid taxes, and 
technological [277] progress provide a multitude of new devices 
which permit substantially the same kind of gambling but only with 
a different kind of coin-operated machine. e are convinced that 
Congress had no such purpose and meant only to distinguish between 
“slot-machines” operated as gambling devices and “slot-machines” 
which were used exclusively for amusement. 


Reversed. 


Mr. Justice Doveras dissents from the conclusion that here pin 
ball machines are games of chance within the meaning of the statute. 


°59 Treas. Reg. § 323.22, as amended by T. D. 5203, 7 Fed. Reg. 10835, Dec. 
22, 1942. 

* See Hearings before the House Committee on Ways and Means on Revenue 
Revision of 1942, 77th Cong., 2d Sess. 2055-2061, 2682-2688 ; Hearings before the 
Senate Committee on Finance on H. R. 7378, 77th Cong., 2d Sess. 1132-1141; 
Hearings before House Committee on Ways and Means on General Revision of 
the Internal Revenue Code, 83d Cong., 1st Sess. 2505-2522; Hearings before 
Senate Committee on Finance on H. R. 8300, 83d Cong., 2d Sess. 1874-1879. 

* 56 Stat. 978-979. 





UNITED STATES v. CALAMARO. 
(354 U. S. 351) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE THIRD 
CIRCUIT. 


No. 304. Argued March 4, 1957,—Decided June 17, 1957. 


A so-called “pick-up man” in a type of lottery called the “numbers game,” who 
has no proprietary interest in the enterprise and acts merely as a messenger 
transmitting records of wagers from the “writer” (an agent who accepts wagers 
from the bettors) to the “banker” (the principal for whom the wagers are ac- 
cepted), is not “engaged in receiving wagers for or on behalf of any person” 
within the meaning of Subchapter B of Chapter 27 A of the Internal Revenue 
Code of 1989, 26 U. S. C. (1952 ed.) § 3290, and, therefore, is not subject to the 
annual $50 special occupational tax imposed by that Subchapter. Pp. 351-360. 


236 F..2d 182, affirmed. 

Leonard B. Sand argued the cause for the United States. On the 
brief were Solicitor General Rankin, Assistant Attorney General Ol- 
ney, Beatrice Rosenberg and Julia P.. Cooper. 

Raymond J. Bradley argued the cause for respondent. With him.on 
the brief was Edwin P. Rome. 


Mr. Justice Harwan delivered the opinion of the Court. 


The question before us is whether the respondent, a so-called “pick- 
up man” in a type of lottery called the “numbers game,” is subject 
to the annual $50 special occupational tax enacted by Subchapter B of 
Chapter 27 A (Wagering Taxes) of the Internal Revenue Code of 
1939, 65 Stat. 530, 26 U.S. C. § 3285 et seg. 

[352] As will be seen from the statute, whose material parts are 
printed in the margin,’ this Chapter of the 1939 Code enacts two 


1 


“SEC, 3285. TAX. 


“(a) Wacers.—There shall be imposed on wagers, as defined in subsection 
(b), an excise tax equal to 10 per centum of the amount thereof. 

“(b) DEFINITIONS.—F or the purposes of this chapter— 

“(1) The term ‘wager’ means (A) any wager with respect to a sports event 
or a contest placed with a person engaged in the business of accepting such wagers, 
(B) any wager placed in a wagering pool with respect to a sports event or a 
contest, if such pool is conducted for profit, and (C) any wager placed in a lottery 
conducted for profit. 

(2) The term ‘lottery’ includes the numbers game ... . 


“SUBCHAPTER A—TAx ON WAGERS 


“(d) PERSONS LIABLE FOR Tax.—Each person who is engaged in the business 
of accepting wagers shall be liable for and shall pay the tax under this sub- 
chapter on all wagers placed with him. Each person who conducts any wagering 


87 
91343—58——7 








| 
i} 


88 TAX CASES 


kinds of wagering taxes: (1) An excise tax, imposed by § 3285 (d) 
on persons “engaged in the business of accepting wagers,” and (2) 
a special occupational tax, imposed by § 3290 not only on persons who 
are sub- [353] ject to the excise tax, be “engaged in the business,” 
but also on those who are “engaged in receiving wagers” on behalf 
of one subject to the excise tax. By definition the “numbers game” 
is among the wagering transactions included in the statute. 

At the outset we must understand some-professional gambling termi- 
nology which has been given us by the parties. A numbers game in- 
volves three principal functional types of individuals: (1) the “bank- 
er,” who deals in the numbers and against whom the player bets; 
(2) the “writer,” who, for the banker, does the actual selling of the 
numbers to the public, and who records on triplicate slips the num- 
bers sold to each player and the amount of his wager; and (3) the 
“pick-up man,” who collects wagering slips * from the writer and de- 
livers them to the banker. If there are winnings to be distributed, 
the banker delivers the required amount to the writer, who in turn 
pays off the successful players. 

he respondent here was a pick-up man for a Philadelphia banker, 
receiving for his services a salary of $40.a week, but having no proprie- 
tary interest in this num- [354] bers enterprise. He was convicted, 
after a jury trial in the United States District Court for the Bastern 
District of Pennsylvania, of failing to pay the § 3290 occupational tax, 
and was fined $1,000.° The Court of Appeals reversed by a divided 
court, 236 F. 2d 182, and upon the Government’s petition we granted 
certiorari, 352 U. S. 864, to resolve the conflict between the decision 
below and that of the Court of Appeals for the Fifth Circuit in Sago- 


pool or lottery shall be liable for and shall pay the tax under this subchapter on 
all wagers placed in such pool or lottery. 


“SUBCHAPTER B-—-—OCCUPATIONAL TAX 
“SEC. 3290. TAX. 


“A special tax of $50 per year shall be paid by each person who is liable for 
tax under subchapter A or who is engaged in receiving wagers for or on behalf of 
any person so liable. 


“SEC. 3291. REGISTRATION, 

“(a) Each person required to pay a special tax under this subchapter shall 
register with the collector of the district— 

“(1) his name and place of residence ; 

“(2) if he is hiable for tax under subchapter A, each place of business where 
the activity which makes him so liable is carried on, and the name and place of 
residence of each person who is engaged in receiving wagers for him or on his 
behalf; and - 

“(3) if he is engaged in receiving wagers for or on behalf of any person liable 
for tax under subchapter A, the name and place of residence of each such person. 


“SEC. 3294. PENALTIES. 


“(a) FarturE To Pay Tax.—Any person who does any act which makes him 
liable for special tax under this subchapter, without having paid such tax, shall, 
besides being liable to the payment of the tax, be fined not less than $1,000 and 
not more than $5,000.” 65 Stat. 580, 26 U. 8. ©. $§ 3285-3294. 

* The pick-up man collects the “yellow” copy. The “tissue” copy is given to the 
player when he places his bet, and the “white” copy is retained by the writer. 

*137 F. Supp. 816. 
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nias v. United States, 223 F. 2d 146, as to the scope of § 3290. For rea- 
sons given hereafter we consider that the Court of Appeals in this case 
took the correct view of this statute. 

The nub of the Court of Appeals’ holding was put in the following 
language, with which we agree: 

“In normal usage of familiar language, ‘receiving wagers’ is 
what someone on the ‘banking’ side of gambling does adpaliiig 
with a bettor. Placing and receiving a wager are opposite sides 
of a single coin. You can’t have one without the other. [The 
court here referred to the definition of “wager” contained in 
§ 3285 (b) (1) (C) ; note 1, supra.] Before the pick-up man enters 
the picture, in such a case as we have here, the wager has been 
received physically by the writer and, in legal contemplation, by 
the writer’s principal as well. The government recognizes—and 
in an appropriate case no doubt would insist—that what the writer 
does in relation to the bettor amounts to ‘receiving a wager.’ Thus, 
the government has to argue that the wager is received a second 
time when the writer hands the yellow slip to the pick-up man. 
But we think this ignores the very real difference between a wager 
and a record of a wagering transaction. It is the banking record 
and [355] not the wager which the pick-up man receives from 
the writer and transmits to the bank. The pick-up man no more 
receives wagers than a messenger, who carries records of customer 
transactions from a branch bank to a central office, receives de- 
posits.” 236 F. 2d, at 184-185. 

We do not think that either the language or purpose of this statute, 
as revealed by its legislative history, supports the position of ‘the 
Government. When the phrase “receiving wagers” is read in con- 
junction with § 3285 (b) (1), which defines “wager” in terms of the 
“placing” of a bet in connection with any of the kinds of wagering 
transactions embraced in the statute,‘ it seems evident that the Court 
of Appeals was quite correct in regarding the “placing” and “receiv- 
ing” of a wager as being “opposite sides of a single coin.”* Tn other 
words, we think that as used in § 3290 the term “receiving” a wager is 
synonymous with “accepting” a wager;* that it is fhe making of a 
gambling contract, not the transportation of a piece of paper, to 
which the statute refers; and hence that, in such a case as this, it is the 
writer and not the pick-up man who is “engaged in receiving wagers” 
within the meaning of § 3290. 

[356] We consider the legislative history of the statute, such as 
it 1s, to be fully consistent with this interpretation of § 3290. In the 
Senate and House Reports on the bill, it is stated : 

“. . . A person is considered to be in the business of accepting 
wagers if he is engaged as a principal who, in accepting wagers, 


* See note 1, supra. 

*That the “placing” and “receiving” of a wager should be regarded as simply 
complementing one another is recognized by Treasury Regulations 132, § 325.24 
(a) of which states : t 

“. . . Any wager or contribution received by an agent or employee on behalf 
of such person [one in the business of accepting wagers or operating a wagering 
pool or lottery] shall be considered to have been accepted by and placed with 
such person.” 26 CFR, 1957 Cum. Pocket Supp., § 325.24 (a). 

*Indeed, the information filed against the respondent, which charged him 
with fafling to pay the § 3290 occupational tax, alleged that he “did aceept,” 
not that he “did receive,” wagers. 137 F. Supp., at 817, n. 1. 
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does so on his own account. The principals in such transactions 
are commonly referred to as ‘bookmakers,’ although it is not 
intended that. any technical definition of ‘bookmaker,’ such as 
the maintenance of a handbook or other device for the recording 
of wagers, be required. J/¢ is intended that a wager be considered 
as ‘placed’ with a principal when it has been placed with another 
person acting for him. Persons who receive bets for principals 
are sometimes known as ‘bookmakers’ agents’ or as ‘runners.’ . . . 


. . . . 


“As in the case of bookmaking transactions, a wager will be 
considered as ‘placed’ in a pool or in a lottery whether placed 
directly with the person who conducts the pool or lottery or with 
another person acting for such a person.” H. R. Rep. No. 586, 
82d Cong., Ist Sess. 56; S. Rep. No. 781, 82d Cong., 1st Sess. 114 
(emphasis added). 

Again, in the case of a numbers game, this indicates that Congress 
regarded the “placing” of a wager as being complemented by its 
“receipt” by the banker or by one acting for him in that transaction, 
that is, the writer and not the pick-up man. 

Nor, contrary to what the Government contends, can we see anything 
in the registration provisions of § 3291 which points to the pick-up 
man as being considered a “receiver” of wagers. Those provisions 
simp] provide that one liable for any tax imposed by the statute must 
[357] register his name and address with the collector of the district, 
and require in addition, (a) as to those subject to the § 3285 excise tax, 
the registration of the name and address “of each person who is en- 

ged in receiving wagers for him or on his behalf,” and (b) as to 
those subject to the § 3290 occupational tax, the registration of the 
name and address of each person for whom they are “engaged in re- 
ceiving wagers.” It is doubtless true that these provisions, as well 
as the occupational tax itself,* were designed at least in part to facili- 
tate collection of the excise tax. It is likewise plausible to suppose, as 
thé Government suggests, that the more participants in a gambling 
enterprise are swept within these provisions, the more likely it is that 
information making possible the collection of excise taxes will be se- 
cured. The fact. remains, however, that Congress did not choose to 
subject all gr eit | of gambling enterprises to the tax and reporting 
requirements, but was content to impose them on persons actually “en- 
gaged in receiving wagers.” Neither we nor the Commissioner may 
rewrite the statute simply because we may feel that the scheme it 
creates could be improved upon. 


7 See note 1, supra. 

*H. R. Rep. No. 586, 82d Cong., 1st Sess. 60; S. Rep. No. 781, 82d Cong., 1st 
Sess. 118 (1951). 

* We do not consider as illuminating, on the issue before us, the statement in 
the House and Senate Reports cited in note 8, supra, to the effect that “Enforce- 
ment of a tax on wagers frequently will necessitate the tracing of transactions 
through complex business relationships, thus requiring the identification of the 
various steps involved.’ This general statement, not necessarily referring to the 
numbers game or to mere delivery systems, as distinguished from arrangements 
for the “lay-off” of bets by gambling principals, is not helpful in interpreting 
§ 3290 in relation to the numbers game and “pick-up men.” Cf. Federal Communi- 
cations Commission vy. Columbia Broadcasting System of Calif., Inc., 311 U. S. 
132, 136. We think the same is true of the statements of Representative Reed, 97 
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[358] We can give no weight to the Government’s suggestion that 
holding the pick-up man to be not subject to this tax will defeat the 
policy of the statute because its enactment was “in part motivated 
by a congressional desire to suppress wagering.” '’ The statute was 
passed, and its constitutionality was upheld, as a revenue measure, 
United States v. Kahriger, 345 U.S. 22, and, apart from all else, in 
construing it we would not be justified in resorting to collateral 
motives or effects which, standing apart from the federal taxing 
powehs might place the constitutionality of the statute in doubt. See 
id., at 31, 

Finally, the Government points to the fact that the Treasury Regu- 
lations relating to the statute purport to include the pick-up man 
among those subject to the § 3290 tax,'t and argues (a) that this,eon- 
stitutes an administrative interpretation to which we should give 
weight in construing the statute, particularly because (b) section 
3290 was carried over in haec verba into § 4411 of the Internal Revenue 
Code of 1954. We find neither argument persuasive. In light of the 
above discussion, [359] we cannot but regard this Treasury Regula- 
tion as no more than an attempted addition to the statute of something 
which is not there. As such the regulation can furnish no sustenance 
to the statute. Hoshland v. Helvering, 298 U.S. 441, 446-447. Nor is 
the Government helped by its argument as to the 1954 Code. The 
regulation had been in effect for only three years,’* and there is 
nothing to indicate that it was ever called to the attention of Con- 
gress. The re-enactment of § 3290 in the 1954 Code was not aceom- 
panied by any congressional discussion which throws light on its 
intended scope. In such circumstances we consider the 1954 re-enact- 


ment to be without significance. Commissioner v. Glenshaw Glass 
Co., 348 U.S. 426, 431. 


Cong. Rec. 6896, and of Senator Kefauver, 97 Cong. Rec. 12231-12232, relied on 
by the Government. The significance of Senator Kefauver’s statement is further 
limited by the fact that he was an opponent of the bill. See Mastro Plastics Corp. 
v. Labor Board, 350 U. S. 270, 288. 

® See 97 Cong. Rec. 6892, 12236, referred to in United States v. Kahriyer, 345 
U, 8. 22, 27, n. 38. 

“ Treas. Reg. 132, § 325.41, Example 2 (26 CFR, 1957 Cum. Pocket Supp.), 
which was issued on November 1, 1951 (16 Fed. Reg. 11211, 11222), provides as 
follows: 

“B operates a numbers game. He has an arrangement with ten persons, who 
are employed in various capacities, such as bootblacks, elevator operators, news 
dealers, etc., to receive wagers from the public on his behalf. B also employs a 
person to collect from his agents the wagers received on his behalf. 

“B. his ten agents, and the employee who collects the wagers received on his 
behalf are each liable for the special tax.” 

% Apart from this, the force of this Treasury Regulation as an aid to the 
interpretation of the statute is impaired by its own internal inconsistency. Thus, 
while Example 2 of that regulation purports to make the pick-up man liable for 
the § 3290 occupational tax, Example 1 of the same regulation provides that “a 
secretary and bookkeeper” of one “engaged in the business of accepting horse 
race bets” are not liable for the occupational tax “unless they also receive 
wagers” for the person so engaged in business, although those who. “receive 
wagers by telephone” are so liable. Thus in this instance a distinction seems 
to be drawn between the “acceptance” of the wager, and its “receipt” for record- 
ing purposes. But if this be proper, it is not apparent why the same distinction 
is not also valid between a writer, who “accepts” or “receives” abet from a 
numbers player, and a pick-up man, who simply “receives” a copy of the slips 
on which the writer has recorded the bet, and passes it along to the banker. 

* See note 11, supra. 
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In conclusion, we cannot accept the alternative reasoning of the 
dissenting judge below who, relying on that part of the opinion in 
Daley v. United States, 231 F. 2d 123, 128, relating to the trial court’s 
charge to the jury in a prosecution for failing to pay the § 3285 excise 
tax,* [560] regarded the respondent’s conviction here as sustainable 
also on the theory that he was a person “engaged in the business of 
accepting wagers’ within the meaning of § 3285 (d). The Government 
disclaims this ground for upholding the respondent’s conviction, as 
indeed it must, in light of the unambiguous legislative history showing 
that the excise tax applies only to one who is “engaged in the business 
of accepting wagers” as a “principal . . . on his own account.” In 
this instance, that means the banker, as the Government concedes. 

We hold, therefore, that the occupational tax imposed by § 3290 
does not apply to this respondent as a pick-up man, and that the 
judgment below must accordingly be 


Affirmed. 


Mr. Justice Wuirraker took no part in the decision or considera- 
tion of this case. 


Mr. Justice Burton, dissenting. 


For the reasons stated in Sagonias v. United States, 223 F. 2d 146, 
I believe that the respondent pickup man was “engaged in receiving 
wagers for and on behalf” of the banker, within the meaning of 
§§ 3290 and 3291 (a) (3), and therefore was required to pay the occu- 
pational tax and to register not only his name and place of residence, 
but that of the banker. 


[361] The language of § 3290 does not limit the occupational tax 
to persons “accepting wagers” in a contractual sense. Instead, it im- 
poses the tax on “each person . . . who. is engaged in receiving wagers 
for or on behalf of any person so lable [for the excise tax].” Those 
words readily include a pickup man for he is engaged in receiving for 
the banker the slips which provide the banker with the sole evidence 
of the wagers made. 

The legislative history contains specific references that indicate that 
the section was to apply to bookmakers’ agents or runners.’ It shows 
that the occupational tax was enacted not only as a revenue measure 
on its own account, but as a measure to help enforce the much larger 
excise tax placed by § 3285 upon the principal operator of the gam- 


“See the dissenting judge’s opinion below, 236 F. 2d 182, 185-186. The suffi- 
ciency of the instructions to the jury in Daley apparently was not challenged on 
appeal. In any event, the Daley case was not concerned with a pick-up man, 
nor was the legislative history quoted at p. 356, supra, brought to the comrt’s at- 
tention. The court in the Sagonias case, supra, which accepted the Government’s 
contention as to the meaning of “receiving wagers,” rejected the construction of 
the statute embodied in the instructions to the jury quoted in Daley. 

* See p. 356, supra. 

*H. R. Rep. No. 586, 82d Cong., Ist Sess. 56; S. Rep. No. 781, 82d Cong., Ist 
Sess. 114; 97 Cong. Rec. 6896 (Representative Reed) ; id., at 12281-12232 (Sena- 
tor Kefauver). In this connection, it should be noted that the opinion of the 
court below states that “The ‘numbers banker’, even as bankers and brokers 
in reputable commerce, employs salaried runners and messengers. These cour- 
iers are called ‘pick-up men.’” (KEmphasis supplied.) 236 F. 2d 182, 184. 
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bling enterprise.? To this end, § 3291 (a) (1) and (3) requires each 
person who is subject to the occupational tax to register not only his 
own name and place of residence, but also that of the person for whom 
he is receiving wagers. Registration of the pickup man aids the Gov- 
ernment in tracking these gambling operations to their headquarters 
and is essential to the enforcement of the excise tax. Since the “re- 
ceiving wagers” phrase in the registration provisions includes the pick- 
up man, it must have the same meaning in the identical provisions 
ae the occupational tax. 

urthermore, the administrative interpretation of § 3290 is sig- 
nificant. Since the enactment of the section [362] in 1951, there has 
been in effect the following explanation of its scope in Treasury Regu- 
lations 182: 

“Example (2). B operates a numbers game. He has an ar- 
rangement with ten persons, who are employed in various capaci- 
ties, such as bootblacks, elevator operators, news dealers, etc., to 
receive wagers from the public on his behalf. B also employs a 
person to collect from his agents the wagers received on his behalf. 

“B, his ten agents, and the employee who collects the wagers 
recewed on his behalf are each liable for the special tax.” (Em- 
phasis supplied.) 26 CFR, 1957 Cum. Pocket Supp. § 325.41. 

This regulation should not be disregarded unless shown to be plainly 
inconsistent. with the statute. Commissioner v. Wheeler, 324 U.S. 
542, 547; Brewster v. Gage, 280 U. S. 327, 336. Moreover, Congress 
re-enacted § 3290 in 1954 as 26 U.S. C. (Supp. IT) § 4411. It thus 
impliedly accepted this established interpretation of the scope of the 
section. Corn Products Refining Co. v. Commissioner, 350 U. S. 46, 
53; Helvering v. Winmill, 305 U.S, 79, 83. 


*H. R. Rep. No. 586, 82d Cong., 1st Sess. 60; S. Rep. No, 781, 82d Cong., 1st 
Sess. 118. 








WEST POINT WHOLESALE GROCERY CO. 
v. CITY OF OPELIKA, ALABAMA. 


(354 U. 8. 390) 


APPEAL FROM THE ‘COURT OF APPEALS OF ALABAMA, 
No. 478. Argued April 24, 1957.—Decided June 17, 1957. 


A municipal ordinance of an Alabama City imposes a flat-sum annual privilege 
tax on all firms engaged in the wholesale grocery business which deliver 
groceries at wholesale in the City from points outside the City but does not im- 
pose the same tax on local wholesale merchants. Held: As applied to a Georgia 
corporation which solicits orders in the Alabama City, transmits them to 
Georgia, where they are accepted, and delivers groceries to customers in the 
Alabama City, the tax is invalid under the Commerce Clause. Nippert v. City 


of Richmond, 327 U. S. 416; Memphis Steam Laundry v. Stone, 342 U.S. 389. 
Pp. 390-392. 
38 Ala. App. 444, 87 So. 2d 661, reversed and remanded. 


M, R. Schlesinger argued the cause for appellant. With him on 
the brief were V. D. Denson and Tom B. Slade. 


Rk. EF. L. Cope argued the cause for appellee. On the brief was 
Lawrence K. Andrews. 


Mr. Justice Haran delivered the opinion of the Court. 


This is a suit to recover taxes paid by the appellant to the City of 
Opelika, Alabama, on the ground that the taxes in question imposed 
a discriminatory burden on interstate commerce. The state court sus- 
tained a demurrer to the complaint, 38 Ala. App. 444, 87 So. 2d 661, 
rejecting the appellant’s federal contention, and we noted probable 
jurisdiction. 352 U.S. 924. 

Section 130 (a) of Ordinance No. 101-53 of the City of Opelika, 
as amended by Ordinance No. 103-53, provides that an annual privi- 
lege tax of $250 must be paid by any firm engaged in the w holesale 
grocery business which [391] delivers, at wholesale, groceries in the 

City from points without the City."| Appellant is a Georgia corpora- 
tion engaged in the wholesale grocery business in West Point, Georgia. 
It solicits business in the City of Opelika through salesmen ; orders 
are transmitted to appellant's place of business in Georgia, where 
they are accepted and the groceries thereupon loaded on trucks and 
delivered to the City. Appellant has no place of business, office, or 


*The ordinance provides for the following “schedule of rates for license or 
privilege taxes for the conduct of any trade, vocation, profession or other business 
conducted within the City of Opelika” : 

“Each person, firm or corporation engaged in the wholesale grocery business 
who unloads, delivers, distributes or disposes of groceries at wholesale in the 
City of Opelika, Alabama which are transported from a point without the City 
of Opelika, Alabama to a point within the City of Opelika, Alabama, Annual 


ine icicneses cnc pitisiaicnatin tent reeset abigail attain $250.00.” 
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inventory in Opelika, its only contact with that City being the solicita- 
tion of orders and the delivery of goods.” 

We held in Vippert v. City of Richmond, 327 U. S. 416, and in Mem- 
phis Steam Laundry Cleaner, Inc. v. Stone, 342 U. S. 389, that a mu- 
nicipality may not impose a flat-sum privilege tax on an interstate 
enterprise whose only contact with the municipality is the solicitation 
of orders and the subsequent delivery of goods at the end of an uninter- 
om movement in interstate commerce, such a tax having a substan- 
tial exclusory effect on interstate commerce. In our opinion the tax 
here in question falls squarely within the ban of those cases. This is 

articularly so in that Opelika places no comparable flat-sum tax on 
ocal merchants. Wholesale grocers whose deliveries originate in 
Opelika, instead of paying $250 annually, are taxed a sum graduated 
according to their gross receipts. Such an Opelika wholesaler would 
have to gross the sum of $280,000 in sales in one year before [392] 
his tax would reach the flat $250 amount imposed on all foreign 
grocers before they may set foot in the City.* The Commerce Clause 
forbids any such discrimination against the free flow of trade over 
state boundaries. 

Since the present tax cannot constitutionally be applied to the ap- 
pellant, the judgment must be reversed and the case remanded for pro- 
ceedings not inconsistent with this opinion. 

Reversed. 


Mr. Justice Buack dissents. 


* The facts, which are admitted for purposes of the demurrer, are taken from 
the complaint. " 

* Section 82 of the Ordinance provides for the following rates of tax on local 
wholesale merchants : 

“Where a gross annual business is : 


SEC ODO Gam NO ni csc icici teeth tnieinsiniecisesiniiccnaitanapeaint $35.00 
Over $100,000.00 and less than $200,000.00___.._.._._--_________ $50.00 
$200,000.00 and less than $500,000.00__.__----_-__-_--_________ $75.00 
$500,000.00 and less than $1,000,000.00__.___-___-_.._________ $100.00 
$1,000,000.00 and less than $2,000,000.00___...._----..--______ $200.00 
SB OD DODACI OO sn cscs eattraltatnchscitechengicineaiinsiiinin aa $250.00 


“And in addition thereto, one-sixteenth (1/16) of one percent (1%) on the 
first $500,000.00 gross receipts, plus one-twentieth (1/20) of one percent (1%) 
on the next $500,000.00 gross receipts plus one-fortieth (1/40) of one percent 
(1%) on all gross receipts over one million dollars ($1,000,000.00).” 

Thus a local wholesale grocer grossing $280,000 in one year would pay a sum 
of $75, plus 1/16 of one percent of his sales, that is, $175—a total of $250. 
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CONSTITUTION OF THE UNITED STATES 
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REVISED STATUTES OF THE UNITED STATES 


Section Page 
S167 (Publicity of income tax returns) .......> -icecnsncddusclicienuenlsLe 53 
3172 (Listing of taxable persons and objects) -.-..._--_-_--__--__--_--_-. 53 
mate Cam Peter Teamirerete i ee ei 3. tt eel 53 
3176 (Failure to file tax returns; false returns, etc.) _.____-______-----.--. 53 


3179 (False returns, etc. ; refusal to produce books, ete.) ___.----..--.---- 53, 54 
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Date Page 
1798, July 9, ec. 70 (“An Act to provide for the valuation of Lands and 

Dwelling Houses, and the enumeration of Slaves within the United 

States”), 1 Stat. 580-591 : 

$11 (False or fraudolent lists), 7 Stat 66 "=e 52 

1861, August 5, c. 45 (“An Act to provide increased revenue from Imports, 

to pay Interest on the Public Debt, and for other Purposes”), 12 Stat. 

292-318 : 


§$§ 49 et seq. (Income tax), 12 Stat. 309 et seq__---__--_-_------------ 52 
1894, August 17, ec. 349 (Tariff Act of 1894), 28 Stat. 509-570: 
$$ 27-87 (Income tax), 28 Stat. 563-560_____.--___-+__.-_._-_.-.... 52 


19138, October 3, c. 16 (Tariff Act of 1913), 38 Stat. 114-202: 
Section II (Income tax), 38 Stat. 166-181: 
F. (Penalty for not making returns; Punishment for false re- 
trmmmaml, cbec. ). BR: Ta aan ee cereinentammennordios 
I. (Amending R. S. 3167, R. S. 3172, R. S. 3173, and R. S. 3176 in 
TOE}; SS ME. | EG ee Bites nek crccnenerte naam 
L. (General laws applicable), 38 Stat. 177-178__-_-_-_-_----_-------- 
1916, September 8, c. 463 (“Revenue Act of 1916”), 39 Stat. 756-801 : 
§18 (Failure to file return; false or fraudulent returns), 39 Stat. 


% & 


-] 
a 
y 
«] 
oO 

8 


1917, October 3, c. 68 (“Revenue Act of 1917”; War Revenue Act of 1917), 
40 Stat. 300-338 : 
§ 1004 (Failure to file return; false returns), 40 Stat. 325-326_____--- 
1919, February 24, c. 18 (“Revenue Act of 1918” ; War Revenue Act of 1918), 
40 Stat. 1057-1152: 
Title I—Income Tax: 
Part Il—Individuals: 
§ 213. Gross Income Defined : 
(b) (Exclusions) : 
(6) (Personal injury payments), 40 Stat. 1066____. 41 
Part I1I—Corporations : 
§ 234. Deductions Allowed : 
(a) (Designation) 
CE) CD «OP Rs Bee teeter nntaeceeecnen 5 
(5) (Worthless debts), 40 Stat. 1078__._._._________ 5 
Part [V—Administrative Provisions: 
§ 253. Penalties. (For failure to file returns, etc.; willful 
attempt to evade or defeat tax), 40 Stat. 1085__ 53 (partial text), 
54 


&% 


1921, November 23, ec. 130 (“Revenue Act of 1921’), 42 Stat. 227-321: 
Title II—Income Tax: 
Part II—Individuals: 
§ 214. Deductions Allowed Individuals: 
(a) (Items specified) : 
(7) (Worthless debts), 42 Stat. 240......__.._____ 4 
1924, June 2, c. 234 (“Revenue Act of 1924”), 43 Stat. 253-355: 
Title II—Income Tax: 
Part II—Individuals: 
§ 214. Deductions Allowed Individuals: 
(a) (Items specified) : 
(7) (Worthless debts), 48 Stat. 270_..-.___________ 4 
Title X—General Administrative Provisions: 
§ 1017. Penalties: 
(a) (Willful failure to pay tax, make returns, etc.), 48 
Ste h. De I ace hticnlek theese beatencinaetitiattt ot eters eis 54 
(b) (Willful failure to collect and pay over tax; willful at- 
tempt to defeat or evade tax), 43 Stat. 344._...._..._____ 
(c) (Willful assisting in preparation of false or fraudulent 
OCR S , SE  Gnn UII aecicereresieiax ister a 54 


- 
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Date 
1926, February 26, c. 27 (“Revenue Act of 1926”), 44 Stat. 9-130: 
Title [II—Income Tax: 
Part Il—Individuals: 
§ 214. Deductions Allowed Individuals: 
(a) (Items specified) : 
(7) (Worthless debts), 44 Stat. 27__..-_--__-.-____- 4,6 
1928, May 29, c. 852 (“Revenue Act of 1928”), 45 Stat. 791-883 : 
Title I—Income Tax: 
Subtitle B—General Provisions: 
Part Il—Computation of Net Income: 
§ 23. Deductions from Gross Income: 
(j) Bad Debts.—. 45 Stat..800_.....___._......-. 4 
1932, June 6, c. 209 (“Revenue Act of 1932’), 47 Stat. 169-289: 
Title I—Income Tax: 
Subtitle B—General Provisions: 
Part II—Computation of Net Income: 
§ 23. Deductions from Gross Income: 
(j) Bad Debts.—. 47 Stat. 180-181 
Subtitle C—Supplemental Provisions: 
Supplement A—Rates of Tax: 
§ 103. Exemptions from Tax on Corporations: 
(9) (Pleasure clubs), 47 Stat. 108___-__-_ ae eacleasiias 44 
1934, May 10, c. 277 (“Revenue Act of 1934”) , 48 Stat. 680-772 : 
Title I—Income Tax: 
Subtitle B—General Provisions: 
-art II—Computation of Net Income: 
§ 23. Deductions from Gross Income: 
(k) Bad Debts.—. 48 Stat. 660_.......-...--.. 4 
Subtitle C—Supplemental Provisions: 
Supplement A—Rates of Tax: 
§ 101. Exemptions from Tax on Corporations: 
(9) (Pleasure, etc., clubs), 48 Stat. 701-_------ 44, note 4 
1936, June 22, c. 690 (“Revenue Act of 1936”), 49 Stat. 1648-1756 : 
Title I—Income Tax: 
Subtitle B—General Provisions: 
Part I1—Computation of Net Income: 
§ 23. Deductions from Gross Income: 
(k) Bad Debts.—. 49 Stat. 1660___-_--__--________ 4 
Subtitle C—Supplemental Provisions : 
Supplement A—Rates of Tax: 
§ 101. Exemptions from Tax on Corporations: 
(9) (Pleasure, etc., clubs), 49 Stat. 1674... _- 44, note 4 
1938, May 28, c. 289 (“Revenue Act of 1938’), 52 Stat. 447-584: 
Title I—Income Tax: 
Subtitle B—General Provisions: 
Part II—Computation of Net Income: 
§ 23. Deductions from Gross Income: 


Page 





Subtitle C—Supplemental Provisions: 
Supplement A—Rates of Tax: 
§ 101. Exemptions from Tax on Corporations: 
(9) (Pleasure clubs, etc.), 52 Stat. 481_________ 44, note 4 
1939, February 10, c. 2 (“Internal Revenue Code of 1939”), 53 Stat. 1-504: 
Subtitle A—Taxes Subject to the Jurisdiction of the Board of Tax 
Appeals: 
Chapter 1—Income Tax: 
Subchapter B—General Provisions: 
Part 11-—Computation of Net Income: 
§ 22. Gross Income: 
(b) Exclusions from Gross Income: 
(5) Compensation for Injuries or Sick- 


SIRT re eh eee iecenen 40, 41 
§ 23. Deductions from Gross Income: 
(e) Losses by Individuals.—. 53 Stat. 13_._--_-- 6 


(2) (Nonbusiness losses), 53 Stat. 13___ 3 (text), 
5, 8 (text), 12,13 
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Date Page 
1939, February 10, c. 2 (“Internal Revenue Code of 1939” )—Continued 
Subtitle A—Taxes Subject to the Jurisdiction of, ete—Continued 
Chapter 1—Income Tax—Continued 
Subchapter B—General Provisions—Continued 
Part II1—Computation of Net Income—Continued 
§ 23. Deductions from Gross Income—Continued 
(g) Capital Losses: 
(2) Securities Becoming Worthless.—. 53 
weet, Bea 8, note 20; 12, note 11; 14, note 18 
(3) Definition of Securities—. 53 "Stat. 
Bead. 8, note 20; 12, note 11; 14, note 18 
(4) Stock in Affiliated Corporation.—. 56 
Stat. 820; 58 Stat. 35... 8, note 20; 12, note 
11; 14, note 18 
(k) Bad Debts.—. 56 Stat. 820-821____._____-- 5 
(1) General Rule—. 56 Stat. 820-821__ 11, note 
9; 12 (text) 
(2) Securities Becoming Worthless.—. 56 


is i lt i ket eee 8, note 20 
(3) Definition of Securities—. 56 Stat. 

IRs cick aiencoiediteseaderancatits uh antiiacihicactaenacbinaihanasalll 8, note 20 
(4) Non-Business Debts.—. 56 Stat. 821__ 3 


(text), 5, 7, 8 (text), 10, 11, 12, note 12 

(s) Net Operating Loss Deduction—. 53 
tas ee tS ss Sere nee 56, 57 
(t) Amortization Deduction.—. 54 Stat. 998____ 31, 35 

Part IV—Accounting Periods and Methods of Account- 


ing: 
§ 41. General Rule. 53 Stat. 24______ 48 (partial text), 49 
§ 42. Period in which Items of Gross Income In- 
cluded: 58 Stat. 24.05.2024. -1..._.._- 50 (partial text) 


Part V—Returns and Payment of Tax: 
§ 54. Records and Special Returns: 
(f) (Returns by exempt corporations), 58 
Stat. ST. ta i a ee a tte shod 47; 49, note 2 
Subchapter C—Supplemental Provisions: 
Supplement A—Rates of Tax: 
§ 101. Exemptions from Tax on Corporations: 
(9) (Clubs), 53 Stat. 33_....-...___ 44 (text), 45, 46 
Supplement B—Computation of Net Income: 
§ 122. Net Operating Loss Deduction. 53 Stat. 








SOT ee ah Er a ress 56, 57 
(b) Amount of Carry-Back and Carry-Over.—. 
56 Stat: 047-OsGisco oS ee 57, note 1 


§ 124. Amortization Deduction. 54 Stat. 999-1003 ; 

(e) Definitions : 
(1) Emergency Facility—. 56 Stat. 850 
RR a aa 34 (partial text) 
| (f) Determination of Adjusted Basis of Emer- 
gency Facility.—. 54 Stat. 1001-1002______ 32, 33, 34 
(1) (Amount included), 56 Stat. 850____ 34 (text) 

(3) (Certificates of necessity, validity), 


56 Stat. 850-851________-____ 34 (partial text) 
(j) Application for Tentative Adjustment.—. 
GO Stat. So0-S2G-sei ees ee 33, note 3 


§129. Acquisitions Made to Evade or Avoid Income 
or Excess Profits Tax : 
(a) Disallowance of Deduction, Credit, or Al- 
lowance.—. 58 Stat. 47....--..-_..______ 60 (text) 
Supplement D—Returns and Payment of Tax: 
§ 145. Penalties: 
(a) Failure to File Returns, Submit Informa- 
tion, or Pay Tax.—. 53 Stat. 62-63__ 51 (text), 52, 54 
(b) Failure to Collect and Pay Over Tax, or 
Attempt to Evade cr Defeat Tax.—. 53 Stat. 
a aisiines cake titan esap ince taoscsicinsiineiegs 51 (text), 52, 53, 54, 55 
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Date 


1939, February 10, c. 2 (“Internal Revenue Code of 19389” )—Continued 
Subtitle A—Taxes Subject to the Jurisdiction of, ete.—Continued 
Chapter 1—Income Tax—Continued 
Subchapter C—Supplemental Provisions—Continued 
Supplement L—Assessment and Collection of Defi- 
ciencies : 
§ 275. Period of Limitation upon Assessment and 
Collection : 
(a) General Rule.—. 58 Stat. 86__ 47 (partial text), 49 
§ 276. Same—Exceptions : 
(a) False Return or No Return.—. 53 Stat. S7__ 49 


Page 








(Bb) Waiver-—208' Stat 67.................... 47 
Subtitle B—Miscellaneous Taxes: 
Chapter 26—Liquor: 
Subchapter A—Distilled Spirits: 
Part I—Provisions Relating to Tax: 
§ 2803. Stamps for Containers of Distilled Spirits: 
(a) Requirement. 58 Stat. 308......_.._.. 22 note 1 
§ 2806. Penalties and Forfeitures: 
(e) Evasion of Tax, Penalty—. 53 Stat. 
Fates iiclactnalap an cele NE lm Si edt etd asses 22, note 1 
Part [V—Miscellaneous Provisions Relating to Distilled 
Spirits: 
§ 2913. Penalty for Unlawful Removal or Conceal- 
ment of Spirits. 53 Stat. 345-846____._._._.__._._-_ 22, note 1 
Chapter 27—Occupational Taxes: 
Part IX—Coin-Operated Amusement and Gaming Devices: 
§ 3267. Tax on Coin-Operated Amusement and Gaming 
meviees, Go Melt, vaoeteeu seeds 1b se 85 
(a) Rate: 
(2) (Pin-Ball machines), 56 Stat. 978_.___---_ 86 
(3) (“Slot” machines), 56 Stat. 978____.________ 86 
(b) Definition—. 56 Stat. 978-979____.________-__- 86 
Chapter 27A—Wagering Taxes: 
Subchapter A—Tax on Wagers: 
§ 3285. Tax. 65 Stat. 529__...____ 87-88 (partial text), 90, 92 
(a) Wagers.—. 65 Stat. 529_.-..--._--__-- __... 87 (text) 
(b) Definitions.—. 65 Stat. 529_...-..__.______- 87 (text) 
(1) (Wager), 65 Stat. 529__._.._._._.__._._.__ 87 (text), 89 
(C) (Wager placed in lottery conducted for 
profit), 65 Stat. §529_....__.___ __.. 87 (text), 89 
(d) Persons Liable for Tax.—. 65 Stat. 529__ 87-SS (text), 
92 


Subchapter B—Occupational Tax: 
$3290. Tax. 65 Stat. 580... -- 88 (text), 89, 90, 91, 92, 93 
§ 3291. Registration: 

(a) (Data required of special taxpayers), 65 Stat. 
a cc th anneal 88 (text), 93 
(1) (Name and residence), 65 Stat. 530__ 88 (text), 93 

(2) (Place of business; name and residence = 

persons receiving wagers on his behalf), 


ue en 2s 88 ee ores oS (text) 
(3) (Name and residence of person for whom 
wagers received) --___--_ i te 88 (text), 92, 938 
§ 3294. Penalties: 
(a) Failure to Pay Tax.—. 65 Stat. 531______-- 88 (text) 


Subtitle D—General Administrative Provisions: 
Chapter 34—Information and Returns: 
Subchapter B—Determination of Tax Liability: 
§ 3616. Penalties: 
(a) False Returns.—. 53 Stat. 440_..___._._._--. 52, 54, 55 
Chapter 36—Collection : 
Subchapter E—Suits by United States : 
§ 3748. Periods of Limitation. 538 Stat. 461-462___-____ 69 
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Date Page 
1939, February 10, c. 2 (“Internal Revenue Code of 1989” )—Continued 
Subtitle D—General Administrative Provisions—Continued 
Chapter 38—Miscellaneous Provisions: 
§ 3791. Rules and Regulations: 
(b) Retroactivity of Regulations or Rulings.—. 53 
Git. Silo is ee a ee 45, 46, 48 
§ 3793. Penalties and Forfeitures: 
(b) Fraudulent Returns, Affidavits, and Claims: 
(1) Assistance in Preparation or Presenta- 
tlon.—. DF Stat See. te... ee 54 
Subtitle E—Personne!l : 
Chapter 46—Miscellaneous Provisions : 
§ 4047. Penalties: 
(e) Other Unlawful Acts of Revenue Officers or Agents: 
(4) (Conspiracy or collusion to defraud the United 
| States), GB Beet eet ees 64, note 7 
| 





1939, June 29, c. 247 (“Revenue Act of 1939") , 53 Stat. 862-885 : 
Title Il—Income Tax Amendments: 
§ 211. Net Operating Losses: 
(a) (Deductions from gross income), 53 Stat. 867. (Adding 
| § 23 (s), Net Operating Loss Deduction, to the Internal 
| Revenue Code of 1969) ioc elle Lid 57 ; 59, note 6 
1940, October 8, c. 757 (“Second Revenue Act of 1940”), 54 Stat. 974-1018: 
Title 11I—Amortization Deduction: 
§ 301. Allowance of Amortization Deduction. 54 Stat. 998. 
(Adding § 23 (t), Amortization Deduction, to the Internal Rev- 
enue Code of 1080) ~:~... 1.2 Ee ee fo eet 31 
§ 302. Computation of Amortization Deduction. 54 Stat. 998- 
1008. ‘(Adding § 124, Amortization Deduction, to the Internal 


Reventie' Code ‘of 1900) oi..6) edi eee ee 31 
1941, January 31, c. 3, 55 Stat. 4 (Amending § 124 (f) (1), (3) in full, (i) of 
the Internal Revenue Code of 1939, Amortization Deduction) —___-__~ 33, note 


1941, September 20, c. 412 (“Revenue Act of 1941”), 55 Stat. 687-728 : 
Title V—Excise Taxes: 
Part V—New Excise Taxes: 
§ 555. Coin-Operated Amusement and Gaming Devices. 55 
Stat. 722-723. (Adding Part LX, Coin-Operated Amuse- 
ment and Gaming Devices, to Subchapter A of Chapter 27, 
Occupational Taxes, of the Internal Revenue Code of 1939) _ 85 
1941, October 30, c. 464 (Joint Resolution “To amend section 124 of the 
Internal Revenue Code by extending the time for applications, and 
changing the procedure, for certification of national-defense facilities 
and contracts for amortization purposes”), 55 Stat. 757-758. (Amending 
§ 124 (f) (1) in full; (3) in part; and (i) in full, of the Internal 
Revenue Code of 19060) cscceiow sie eal 33, note 3 
1942, February 6, c. 41 (Joint Resolution “To amend section 124 of the 
Internal Revenue Code to simplify the procedure in connection with 
amortization of certain facilities”), 56 Stat. 50. (Repealing (1939) 
I. R. C. 124 (i), Protection of the United States) _._._____________ 33, note 3 
1942, October 21, c. 619 (“Revenue Act of 1942”), 56 Stat. 798-985: 
Title I—Income Tax: 
Part I—Amendments to Chapter 1 (of the Internal Revenue Code 
of 1989) : 
§ 124. Deduction for Bad Debts, Etc. : 
(a) General Rule.—. 56 Stat. 820-821. (Amending § 23 
(k) of the Internal Revenue Code of 1939 in full)__ 7, note 15 
§ 153. Two-Year Carry-Back of Net Operating Losses : 
(a) Determination of Carry-back.—. 56 Stat. 847-848 
(Amending in full $122 (b) of the Internal Revenue 
Code of 1939, Amount of Carry-back and Carry- 
Over) ied Mell lice ole beech Lowen 57, note 1 
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Date 


Page 
1942, October 21, ce. 619—Continued 
Title I—Income Tax—Continued 
Part I—Amendments to Chapter 1—Continued 
§ 155. Extension of Deduction for Amortization of Emer- 
gency Facilities: 

(d) Definitions —. 56 Stat. 850. (Amending in full 

§ 124 (e) of the Internal Revenue Code of 1939, Defi- 
pitions) obit 2 eahase sl ppsliiiened-i——--.-- 33, note 3 

(e) Determination of Adjusted Basis of Emergency 

Facility—. 56 Stat. 850: 


(1) (Certificate of necessity, amount included), 56 
Stat. 850. (Amending in full § 124 (f) (1) of the 
Internal Revenue Code of 1939) _.------------ 34, note 2 
(2) (Certificate of necessity, validity), 56 Stat. 
850-851. (Amending in full § 124 (f) (3) of the 
Internal Revenue Code of 1939) _-_-__-------- 33, note 3 
(f) Life Tenant and Remainderman.—. 56 Stat. 851. 
(Adding § 124 (i), Life Tenant and Remainderman, to 
the Internal Revenue Code of 1939) _._--._----_---_ 83, note 3 
Title VI—Excise Taxes: 
§ 617. Coin-Operated Amusement and Gaming Devices: 
(b) Definition—. 56 Stat. 978-979. (Amending in full 
§ 3267 (b), Definition, of the Internal Revenue Code of 
DOB ie ain do teiiecins epee tat aad eetidawatbd 86, note 8 
1944, February 25, c. 63 (“Revenue Act of 1943”), 58 Stat. 21-94: 
Title I—Individual and Corporation Income Taxes and Withholding of 
Tax at Source on Wages: 
§ 117. Returns by Corporations Exempt from Taxation: 
(a) In General.—. 58 Stat. 36-37. (Adding § 54(f), Returns 
by exempt corporations, to the Internal Revenue Code of 


WOOO) (toh So 8 pei hi hed 47, note 17; 49, note 2 
1948, June 25, c. 465, 62 Stat. 683-868 : 


§1 (Title 18, United States Code, Crimes and Criminal Procedure), 
62 Stat. 683-858 
18 U.8.C.: 
Part I—Crimes: 
Chapter 19—Conspiracy : 
§ 371. Conspiracy to Commit Offense or to Defraud 
United States. 62 Stat. 701_.-_--_- 62 (partial text) 
Chapter 73—Obstruction of Justice : 
§ 1503. Influencing or Injuring Officer, Juror or Wit- 
ness Generally. 62 Stat. 769-770__...-___-___-____ 62 
(partial text), 63, 74 
Part II—Criminal Procedure: 
Chapter 213—Limitations: 
§ 3282. Offenses not Capital. 62 Stat. 828. 
(Amended September 1, 1954, by P. L. 769, ec. 1214, 
§ 10(a), 68 Stat. 1145) _.______- 64, note 8 (partial text) 
1950, September 22, c. 994 (“Revenue Act of 1950”), 64 Stat. 906-967 : 
Title II—Miscellaneous Income Tax Amendments : 
§ 215. Net Operating Loss Deductions: 
(a) Allowance of Five-Year Carry-Over.—. 64 Stat. 987-988. 
(Amending in full §122(b), Amount of Carry-Back and 
Carry-Over, of the Internal Revenue Code of 1939)_______ 58 
1951, October 20, ec. 521, P. L. 183 (“Revenue Act of 1951’), 65 Stat. 452-571: 
Title I1I—Miscellaneous Income Tax Amendments : 
§ 330. Net Operating Loss Carry-Over : 
(b) Allowance of Three-Year Loss Carry-over from Taxable 
Years 1948-1949.—. 65 Stat. 505-506. (Adding § 122(b) 
(2) (C), Loss for Taxable Year Beginning After December 


31, 1947, and before January 1, 1950, to the Internal Revenue 
RE Ne i ag cesaseniis acne clans apd nean tis sepia Guise 58 





| 
| 
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Date Page 
1951, October 20, ¢. 521, P. L. 188—Continued 
Title IV—Excise Taxes: 
Part Vil—Wagering: 
§ 471. Wagering Taxes: 
(a) Imposition of taxes.—. 65 Stat. 529-531. (Adding 
Chapter 27A, Wagering Taxes, §§ 3285-3287; 3290- 
3294; 3297-3298, to the Internal Revenue Code of 
I a ctccnaiicnitittinidtiicletn cncttinniacgnhsimmmeeinne taal 87 
1954, aoe 16, P. L. 591, c. 736 (“Internal Revenue Code of 1954”), 68A Stat. 
3-929 : 


Subtitle A—Income Taxes: 
Chapter 1—Normal Taxes and Surtaxes: 
Subchapter B—Computation of Taxable Net Income: 
Part Il1I—Items Specifically Excluded from Gross Income: 
§ 104. Compensation for Injuries or Sickness. 68A 


int. Se as 5 idl ag sheila Saeed 41, note 4; 42 
§ 105. Amounts Received under Accident and Health 
Insurance Plans. 68A Stat. 30-31__-----_- 41, note 4; 42 
§ 106. Contributions by Employer to Accident and 
Health Plans. 68A Stat. 32............... 4, note 4; 42 
Part VI—Itemized Deductions for Individuals and 
Corporations : 


§ 165. Losses : 
(c) Limitations on Losses of Individuals: 
(2) (Transactions entered into for profit), 
CO Ra ate neces ecdicnan calncal 12, note 12 
§ 166. Bad Debts: 
(f) Guarantor of Certain Noncorporate Obliga- 
tions.—. 68A Stat. 51__--- 4 (text), 11 (text), 12,13 
Subchapter C—Corporate Distributions and Adjustments : 
Part V—Carryovers: 
§ 381. Carryovers in Certain Corporate Acquisi- 


theme: GGA. Bint: 196-190 oc cee 58, note 2 
§ 382. Special Limitations on Net Operating Loss 
CII gists ebckctteiciidiadaeee ane 58, note 2 


(a) Purchase of a Corporation and Change in 
its Trade or Business.—. 68A Stat. 129-130 
59, note 7 
(1) In General.—. 
(C) (Change of business and ownership 
percentage), 68A Stat. 129______ 59, note 7 
Subtitle D—Miscellaneous Excise Taxes: 
Chapter 35—Taxes on Wagering: 
Subchapter B—Occupational Tax: 
§ 4411. Imposition of Tax. 68A Stat. 527-..........__ 91 
Chapter 36—Certain Other Excise Taxes: 
Subchapter B—Occupational Tax on Coin-Operated Devices: 


§ 4461. Imposition of Tax. 68A Stat. 531_...____ 83-84 (text) 

§ 4462. Definition of Coin-Operated Amusement or 
Gaming Device. 68A Stat. 531_._.......--__________ 84 (text) 
(a) In General.—. 68A Stat. 581_....._-..--_ 84 (text) 


(2) (“Slot” machines), 68A Stat. 581_.....___ é 
84 (text), 85, 86 
(b) Exclusion.—. 68A Stat. 5381..-....________ 84 (text) 
(c) 1-Cent Vending Machine.—. 68A Stat. 531... 84 (text) 
Subtitle F—Procedure and Administration: 
Chapter 75—Crimes, Other Offenses, and Forfeitures : 
Subchapter A—Crimes: 
Part I—General Provisions : 
§ 7207. Fraudulent Returns, Statements, or Other 
Re a ee 55 
1954, September 1, P. L. 769, c. 1214 (“An act to prohibit payment of annui- 
ties to officers and employees of the United States convicted of certain 
offenses, and for other purposes” ), 68 Stat. 1142-1145: 
§ 10. Statute of Limitations: 
(a) (Amending 18 U. S. C. 3282), 68 Stat. 1145__.__.__.______ 64, note 9 
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CONGRESSIONAL RESOLUTIONS 


Senate Resolutions: 
77th Congress, 1st Session : 
71, Appointment of special committee to investigate the national 
CIOGEIE TEOCUTCIINOIT BOI nn non ren rerreetr cree preteminintmaice 33, note 4 
78th Congress, Ist Session : 
6, Continuation of special committee investigating the national 
COTES THEOCUINCIEG ON oc et ee esmermnes 33, note 4 
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UNITED STATES CODE 


(Enacted title. For section citations, see page 104) 


Statutes at Large 
Title Date of Enactment 


Chapter) Section | Volume | Page 


18, Crimes and Criminal Procedure._} 1948, June 25_| 645 1 62 | 683 
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“SHORT TITLES” AND POPULAR NAMES OF FEDERAL 
STATUTES 


(These statutes are listed in chronological order, 
on pages 99-105) 


CITATIONS 


with citations to opinions, 

















Statutes at Large 





Statute Date 
Chapter | Volume| Page 
I 
“Internal Revenue Code of 1939”’_____- 1939, Feb. 2_-_-- 1 
“Internal Revenue Code of 1954’’_____- 1954, Aug. 16-_-- 3 
R 
“Revenue Act of 1913’’............-... 1913, Oct. 3__..- 166 
“Revenue Act of 1916”............... 1916, Sept. 8___- 756 
Vievenie Beer 191i ... 2. ose. SS 300 
“Revenue Act of 1918” ............... 1919, Feb. 24___- 1057 
“Ravewde Att OF 1080 on cic cccsoccex 1921, Nov. 23_-_- 227 
“Hever mot Ol 1086 so66 onan. knee 1924, June 2__-_- 253 
RE BOE OF 1000 oink e ccna ccwse 1926, Feb. 26___- 9 
“Ravens £00 Of 1028" ......-....-<.. 1928, May 29--- 791 
“Revenue. Act of 1932’’.._............ 1932, June 6_-_-- 169 
“Revenues S06 ot 1004"... ......<..- 1934, May 10_-- 680 
oo er 1936, June 22___ 1648 
‘Revenue Act of 1938”..............- 1938, May 28-_-- 447 
“Gevenus Act: 1900"... .......--.< 1939, June 29___ 862 
Revenue Act of 1940, Second______--_-- 1940, Oct. 8_____ 974 
“Revenue. Act of 1961"... .. <4... 1941, Sept. 20_- 687 
"eens AGG OL 404s 2... 26-5555 1942, Oct. 21___- 798 
“Revenues Act’of 1043"... ..-.......<- 1944, Feb. 25. _- 21 
“Revenue Act of 1960” ............-..- 1950, Sept. 22___ 906 
“Revenue Act of 19061" ...........-..- 1951, Oct. 20... 452 
Ss 
“Second Revenue Act of 1940”______-_- 1940, Oct. §...-. 974 
= 
SE OE ROPE: cesciictenucadeaawen 1894, Aug. 17_-- 509 
OE MG GE BOLO cnctincieaseescoccuce 1913, Oct. 3..... 114 
“Tax Adjustment Act of 1945”_______- 1945, July 31__-- 517 
Ww 
War Revenue Act of 1917 (‘““Revenue | 1917, Oct. 3_..-- 300 


Act of 19177’). 
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CONGRESSIONAL REPORTS ON LEGISLATION 


House Reports: 
73d Congress, 2d Session (January 3, 1934-June 18, 1984): 
704 (Revenue Bill of 1934, H. R. 7835) : 
Technical and Administrative Provisions: 
Title I1I1. Amendments to Prior Acts and Miscellaneous: 
Section 506. Retroactivity of Rulings. Page 38_. 45, note 9 
76th Congress, ist Session (January 3, 1939—August 5, 1939) : 
855 (Revenue Bill of 1939, H. R. 6851) : 
Explanation of Principal Changes: 
2. Net loss carry-over.—. Pages 9—-10_..--.----_-----~~-- 58, 
note 5; 59 (partial text), note 6 
77th Congress, Ist Session (January 3, 1941—January 2, 1942): 
1040 (Revenue Bill of 1941, H. R. 5417) : 
Summary of Principal Features: 
V. Excise Taxes: 
Section 555. Coin-Operated Amusement and Gaming 
SU RCOE: ..  EU C nica a cietcniciccccedilminhtekinetnaiemae 85, note 5 
1203 (Conference Report, Revenue Bill of 1941, H. R. 5417) : 
Amendment No. 147. (Occupational tax on operation of pin- 
ball and slot machines). Page 18.---~---------...--- 85, note 5 
77th Congress, 2d Session (January 5, 1942—December 16, 1942) : 
2333 (Revenue Bill of 1942, H. R. 7378) : 
Summary of Technical and Administrative Amendments: 
I, Individual and Corporate Income Taxes: 
3. Treatment of Bad Debts: 


(Introductory statement), page 44__.....______ 7 
C. Nonbusiness Bad Debts. Page 45_--.--- 7 (text), 
11 (text) 


78th Congress, Ist Session (January 6, 1943—December 21, 1943) : 
871 (Revenue Bill of 1943, H. R. 3687) : 
Committee Proposals: 
(c) Proposed Corporate Increase: 
Avoidance of Income and Excise. Profits Taxes. 


I NE CE ey Ln 60, note 8 
Returns by Tax-Exempt Corporations. Pages 24-25_ 47, 
note 18 


Detailed Discussion of the Technical Provisions of the Bill: 
Title I—Individual and Corporate Income Taxes and 
Withholding of Tax at Source on Wages: 
Part I—Individual and Corporation Income Taxes: 
Section 115. Acquisitions to Avoid Income or 
Excess Profits Tax. Pages 49-50______~- 60, note 8 
82d Congress, ist Session (January 3, 1951—October 20, 1951) : 
586 (Revenue Bill of 1951, H. R. 4473) : 
VI. Excise Tax Changes: 
G. Excises on Gambling : 
1. Tax on wagers: 
(Bookmakers’ agents or runners), page 56__ 92, note 1 
2. Occupational tax. Page 60_. 90 (partial text) ; 92, note 1 
83d Congress, 2d Session (January 6, 1954—December 2, 1954) : 
1337 (Internal Revenue Code of 1954, H. R. 8300) : 
Part I—General Explanation: 
VII—Exclusions from Gross Income: 
C. Payments for injury and sickness (sections 104, 
TOG) DICE n; TO ieiika erence nceincn 42 
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House Reports—Continued 
83d Congress, 2d Session (January 6, 1954—-December 2, 1954)—Con. 
1337 (Internal Revenue Code of 1954, H. R. 8300) —Continued 
Detailed Discussion of the Technical Provisions of the Bill: 
Subtitle A—Income Taxes: 
Chapter I—Normal Taxes and Surtaxes: 
Subchapter B—Computation of Taxable In- 
come: 
Part Il1I—lItems Specifically Excluded from 
Gross Income: 

Section 104. Compensation for injuries 
and sickness. Page A32__________-__ 42 

Section 105. Qualified employers’ acci- 

dent and health plans. Pages A32- 


Section 106. Contributions by employer 
to accident and _ health plans. 
ee en OL nc ecenccue 42 
Senate Reports: 
73d Congress, 2d Session (January 3, 1984—-June 18, 1984) : 
558 (Revenue Bill of 1934, H. R. 7835) : 
Technical and Administrative Provisions: 
(Title I1I—Amendments to Prior Acts and Miscellane- 
ous): 
Section 506. Retroactivity of Rulings. Page 48__ 45, note9 
77th Congress, Ist Session (January 8, 1941-January 2, 1942) : 
673, Part 1 (Revenue Bill of 1941, H. R. 5417) : 
Summary of Principal Changes: 
V. Excise Taxes: 
12. Tax on Coin-Operated Amusement and Gaming 
Devices. “Paige Bevis e& 2 ees 22k ee 85 (text) 
77th Congress, 2d Session’ (January 5, 1942—December 16, 1942) : 
1631 (Revenue Bill of 1942, H. R. 7378) : 
Summary of Principal Changes: 
VI. Other Major Income- and Excess-Profits-Tax Amend- 


ments: 
2-Year Carry-Back of Net Operating Losses and Un- 
used Excess-Profits Credit. Pages 51-52______ 58, note 5 


78th Congress, Ist Session (January 6, 1943—December 21, 1948) : 
627 (Revenue Bill of 1943, H. R. 3687) : 
Summary of Principal Changes: 
4. Miscellaneous Provisions: 
Returns by Tax-Exempt Organizations. Page 


Te ie ah ae ae ts Nasi cls gi <mss g 47, note 18 
Avoidance of Income and Excess-Profits Taxes. 
Pages 26-27 s2c2c2. eek fet 60, note 8 


Detailed Discussion of the Technical Provisions of the Bill: 
Title I—Individual and Corporation Income Taxes: 
Section 122. Acquisitions to Avoid or Evade Income 
or Excess-Profits Tax. Pages 58-61__________ 60, note 8 
82d Congress, Ist Session (January 3, 1951—October 20, 1951) : 
781 (Revenue Bill of 1951, H. R. 4473): 
IX. Excise Tax Changes: 
G. Excises on Gambling: 
1. Tax on wagers: 
(Bookmakers’ agents or runners), page 114_ 92, note1 
2.-Occupational tax.” ‘Page 1¥6_................ 90, note 8 
3. Coin-operated gaming devices. Pages 118-119_ 90, note8 











CONGRESSIONAL REPORTS lll 


Senate Reports—Continued 
83d Congress, 2d Session (January 6, 1954—-December 2, 1954) : 
1622 (Internal Revenue Code of 1954, H. R. 8300) : 
Part I—General Explanation : 
IX. Itemized Deductions for Individuals and Corpora- 
tions : 
F. Bad Debts (sec. 166) : 
(2 Changes made by committee. Pages 
CN a laa Bea dia alieeniesttiaak anon 13, note 15 (partial text) 
Detailed Discussion of the Technical Provisions of the Bill: 
Subtitle A—Income Taxes: 
Chapter 1—Normal Taxes and Surtaxes: 
Subchapter A—-Determination of Tax Liability : 
Part Vi—Itemized Deductions for Individ- 
uals and Corporations: 
Section. 166. Bad Debts. Pages 199— 
POO Sasi seg ol Be eal, 13, note 16 
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DEPARTMENTAL REGULATIONS 


Defense Department : 

Code of Federal Regulations: 

Title 32. National Defense: 
Chapter [X—War Production Board: 
Issuance of Necessity Certificates. 8 Federal Register 
16964—-5. December 17, 1943_..__-.------------- 33, note 2 

Treasury Department: 

Regulations 59 (1941 edition), Tax on Coin Machines: 

Section 323.22. Rates and Computation of Tax. (As amended by 
Treasury Decision 5203, December 22, 1942, 7 Federal Register 
10835 ; 1942-2 Cumulative Bulletin 276-278) __..______--__ 86, note 6 

Regulations 86 (Income Tax, Revenue Act of 1934) : 

Chapter X. Corporations Exempt from Tax: 

Article 101-1. Proof of Exemption___........._-_---_- 46, note 10 
Regulations 94 (Income Tax, Revenue Act of 1936) : 

Chapter X. Corporations Exempt from Tax: 

Article 101-1. Proof of Exemption___.....______--_--- 46, note 10 
Regulations 103 (Income Tax, Internal Revenue Code of 1939) : 
Section 19.101. Exemptions from Tax on Corporations: 
Section 19.101-1. Proof of Exemption______.____----_~ 46, note 10 
Regulations 111 (Income Tax, Internal Revenue Code of 1989—Taxable 
Years beginning after December 31, 1941): 
Section 29.22. Gross Income: 
(a) (17). Sale and Purchase by Corporation of its Bonds: 


—(2) (a). (Premium amortization) ~...........____ 50, note 6 
Section 29.42. Period in which Items of Gross Income Included: 
lll, UNI II oasis ik ih tcc asi vice avg sbanaae 50, note 6 
Section 29.124. (Amortization deduction) : 
-§. Adjusted Basis of Emergency Facility__......___-- 33, note 2 


Regulations 132. Excise and Special Tax on Wagering: 
Subpart C. Excise Tax on Wagering: 
Section 325.24. Persons liable for tax: 
(a) (Persons accepting wagers; operators of wager- 
OUEST AOI DIO anni dits to i cites 89, note 5 
(partial text) 
Subpart E. Occupational Tax—Wagering : 
Section 325.41. Persons liable for tax: 
Example (2). (Agents and collectors for numbers game 
QUIRES siriei bi ati as eter 91, note 11 (text); 
93 (text) 
Treasury Decisions: 
2747 (Accident insurance—income tax exemption), 20 Treasury 
Decisions, Internal Revenue, 457. July 12, 1918__--__-_- 41, note 5 
5203 (Special Taxes—Coin-operated Amusement and Gaming 
Devices; amending 59 Treasury Regulations, § 323.20 and 
§ 323.22), 1942-2 Cumulative Bulletin 276-278; 7 Federal 


Register 10835. December 22, 1942__-....._____________ 86, note 6 
ee on Appeals and Review Recommendations, Income Tax 
¢ er Rm AE 
30 (Guarantors’ losses treated as bad debt losses), 2 Cumulative 
SS RI cach iia bssca hs asin GAS ee Sica wba enincae 4, note 10 
479 (Guarantors’ losses treated as bad:debt losses), 5 Cumulative 
Uren, Ey Ci Iii in ace rite cicrreenbceioes 4, note 10 


General Counsel’s Memoranda (G. C. M.): 
23511 (Income tax status of compensation for injuries or sick- 
ness), 1943 Cumulative Bulletin 86—-89__.___._.____________ 41, note 5 
23688 (Social clubs), 1943 Cumulative Bulletin 283-288) _____ 46, note 12 
Office Decision, Income Tax (O. D.) : 
556 (Guarantors’ losses treated as bad debt losses), 2 Cumulative 
pa A es Re ee rere eee 4, note 10 
Income Tax Unit rulings (I. T.): 
2012 (Guarantors’ losses treated as bad debt losses), III-1 Cumu- 
SERVO FOG e CD iii csi icici ereieminns 4, note 10 
2025 (Guarantors’ losses treated as bad debt losses), III-1 Cumu- 
SORE es Rees Cre is i sh i ceca ence 4, note 10 
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Treasury Department—Continued 
Income Tax Unit rulings (I. T.)—Continued 
2080 (Advance receipts from sales of tickets for tourist cruises— 
accounting method), III-2 Cumulative Bulletin (1924) 


GRP ~TDD xc cucsevinaissinigaipiapacitainamabelahpmaianliad semantic avaleaddinekmauia dia tidied tame 50, note 6 
3369 (Prepaid subscriptions to periodicals—accounting method), 

1940-1 Cumulative Bulletin 46—-47______---_-__--_--------- 50, note 6 
4000 (Disability benefits under company plan—income tax 

status), 1950-1 Cumulative Bulletin 21-22_______.________ 41, note 5 


4015 (Unemployment compensation disability benefits under Cali- 
fornia act—income tax status), 1950-1 Cumulative Bulletin 


le caa hn pasnepeiictnegeca cnbitaemaeteinadeedennanieddai esac inlet ee eee 41, note 5 
4107 (Disability benefits under company plan—income tax 
status), 1952-2 Cumulative Bulletin 73-74______._.______-_-_ 41, note 5 


Revenue Ruling: 

208 (Disability benefits under company plan—income tax status), 

1953-2 Cumulative Bulletin 102—-104____________.___ ----- 41, note 5 

War Department: 

Regulations prescribed by the Secretary of War and the Secretary 
of the Navy, with the approval of the President, governing the 
issuance of necessity certificates under section 124 (f) of the In- 
ternal Revenue Code. 7 Federal Register 4233-4325. Approved 

DAY Sey SIS 5 TER ot) CN Oo redeem oneetiecrreer- bp 4 = atid mel 33, note 2 
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STATE STATUTE 
New York: 
New York City Administrative Code: 
Chapter 17. Department of Finance: 
Title D. Foreclosure by Action in Rem: 


Fo eT ne ee a epenneiei 16, 18, 20 
py tS ge” fale eben ily ele eek EN annie ees eae ae aa 16, note 1 
17-5.0. Filing of List of Delinquent Taxes_____ 16, note 2; 19 
(partial text), note 8 

17-6.0. Public Notice of Foreclosure__________ 16, note 4; 19 
(partial text), note 10 

17.12.0. Final Judgment __.______-__ 19 (partial text), note 10 
FH onc cnceatheiancerignetiinn 20 


MUNICIPAL ORDINANCES 
Alabama: 


City of Opelika: 
No. 101-53: 
Section 82. (Rates of tax on local wholesale merchants) ~ 95 (text), 


note 3 
Section 130 (a), as amended by Ordinance No. 103-53. (Flat- 


sum tax on out-of-city wholesale grocers delivering within 


SURI P= a. a> mr conaigtnecic Mdtageeh oacesshareuneeh tatoos emian stasis cable 94 (text), note 1 
No. 103-53. (Amending section 130 (a) of No. 101-53; see 


i anc nh ta anal aaa hh a 94 (text), notel 
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A 
Accounting Methods: Page 
Deferral of taxpayer’s income as government risk____...--.--------- 50 
Dues prepaid, discretion allowed Commissioner___.__._._--------~- 48-50 


Administrative Construction of Statutes (see also Regulations, Internal 
Revenue; Statutory Construction) : 


Wiextbitity wader etatuttsidi kk kk... aileh ids ped: 383-34 
Inconsistency with statute necessary for rejection-___._._.__--__------ 93 
Judicial recognition : 
in case of Ambiguity of statute... les 55 
for Conmistenepen. Lntits were ete a el ee bet Pe 5, 33, 93 
for Effectiveness in serving legislative purposes__.__.___._.__-__--~ 33-34 
in cies. 0f. Reenactment of statute... ssi ei... 86 
Judicial rejection : 
es: AGa@ition te statute... uaseedl Jeliges..coabiiei2.-.... 91 
Legislative recognition : 
Cogy A mim a scree RE Fi IRB iceman 55 
by Reenactment of statute without change: 
inh: emer 6 i es el a 2 euceidls 33, 46, 86 
Congressional consideration as requisite___________-______-_ 91, 93 
Limitation to interpretative regulations.___._.__.__-____-__-- 46 
Administrative Practice: 
in Fraud case prosecution... 2. bie. i ek elas 65, note 11 
as to Information required of tax-exempt corporations, legislative rec- 
ognition not implied in reenactments of statute_._.___._____.___-_-_~ 46 
as to Health insurance exemption from income tax, vacillation_______ 41 
Judicial disregard because of vacillation___._______-___-______-----_ 41 
Alcohol: 
Conspiracy to deal unlawfully in, admissibility of confession in evi- 
CONOR iin en le A eee ee ee ae 21-30 
American Telephone and Telegraph Company: 
Employees’ benefits plan, income tax administrative practice affecting_ 41 


Amortization, Defense Facilities. (See Amortization, Emergency Facili- 
ties ; Certification, Hmergency Facilities. ) 
Amortization, Emergency Facilities. 


Benefits to contractors, investigation by Senate special committee____ 33 

Historical backgrownil.....1sisnnnnkiks wens eee aes 31 

Senate resolutions to investigate, citation___._._.__._.___________-__-_ 33 
Amusement Devices, Coin-Operated: 

Detinttintliiisi os culissdiiggsesinsutis. i. asada, eli, 83, note 

Special Sark: PAC. Wn ssid whiinticiianin mh lg ee as 83, note 


Annualization of Income: 
Business continuity requirement for allowance of net operating 
Lome: Qe CC RN ian iiss tiki wh, een nine sien agiiinineettiec tities Rae 5 
by Net operating loss deduction ; continuity of business requirement__ 58-60 
Assessment of Income Tax, Limitation Period: 


Bxception in case of no return as not applying to information return__ 49 
as Running from general filing date in case of retroactive revocation 

of exemption from filing income tax return_____-_--.---_--_-__._-- 47 
Tax return necessary to be@itiscscssbaiiiad cides a eee 47 


Automobile Clubs: 
Automobile Club of Michigan as “club” exempt from income tax; 


revocation of ruling......6.+.7-480dsmiteebesi aa tlcscesle 44 
Avoidance of Income or Excess Profits Tax: 
Acquisitions for purpose of, net operating loss carry-over effect___._._._ 59-60 
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Bad Debts: 
In general : 
Acquisition voluntary as gift; involuntary acquisition by guaran- Page 
tor differentiated 5 


eRe 070 CUI ice cnes 2-14 
“Become” worthless : 
Inapplicability of term not to permit deduction under provision 
Tor eemen GOORIN Ae Be ek Biba Ld 5-6 
as Term applicable to debt paid by guarantor__-_____--_-_--___- 5-6 
Worthlessness from the beginning as preventing deduction under 
provision for debts which “become” worthless_____.__---_--- 5-6 
Losses from: 
not Deductible under provision applicable to losses generally_.__. 4-5 
Guaranty losses as losses from bad debts, administrative and 
judicial recognition in construction of internal revenue laws_- 4 
Special provision for deduction as prohibiting deduction under 
provision applicable to losses generally__-_.-__.-_-_--___--__ 5 
Nonbusiness bad debts: 
In general: 
Legislative objectives in short-term capital loss treatment__ 7-8 
Losses from: 
Deductibility only as short-term capital losses__.__....---~-_- 5 
Guaranty losses as not included in case of insolvency of prin- 
cine] debtors. We ae nk cue 10-12 
Guaranty lopses treated as8...1.....<. 2... sid 2-14 
as Short-term..capital losses... .siuisie sul suiibs 2a 2-14 
Short-term capital loss treatment objectives in Revenue 
D0. OF TORE cities Sie. So. Jos boss £. ud. 7-8, 11 
as from Transactions entered into for profit.__._._._._.._.--~- 5, 10 
Bubrowation Of Cusranter nk I Les 2-14 
“Banker,” Numbers Game: 
meenmine of term... oui asia at eet ik 88 
Benefit Plans, Employees’: 
Sickness benefits, income tax exemption as health insurance____--~_- 4041 


Brokerage Accounts: 


Guaranty payment by widow of insolvent not subject to bad debt loss 
proviniow iielic usd wae ole polieew ss cousin aie 10 


Business Continuity: 
as Annualization of income requirement in case of net operating loss 


G@eguction Jenn: i. wiilidienubew it gli eelo toab ol sci cus) 38-60 
as Net operating loss carry-over requirement____-____-__-__--_--_---_ 58-60 
Business Losses: 
Bad debt losses not deductible as___..._........-....--___---....- 5 
Capital Assets: 
pompano Gebte 88... oid ee paeee rei ole iesi 3 
Capital losses, Short-term: 
Guarantor’s loss from discharge of nonbusiness debt as__.____------ 2-14 
Nonbusiness bad debt losses: 
Deductibility only as short-term capital losses___._.....------- 5 
Circuit court conflict in treatmentu_ suo ee eae 3 
Legislative objectives in treatment; application to nonbusiness 
SE TIE SI ii saci sities ci ierisntn tn entices A hehe 7-8 
Nonbusiness debt guaranty losses treated as___-------------- 2-14 
Certification, Emergency Facilities (sce also Amortization, Emergency 
Facilities) : 
In general: 
Administrative discretion intended by Congress____.-.--------- 33 
Amitewity ot wlntute 2 1 ae ak Jee la 32-34 
Investigation by Senate special committee____._.._._--------- 33 
Partial certification : 
Acceptance of policy by business_..__.......-.--.-----.-.------ 33 
Acceptance by taxpayer as forfeiting right to challenge______-__ 36 
Adoption of policy by War Production Board____--------------- 32 
Authority of War Production Board: 
Forfeit of right to challenge by acceptance of benefits__.__-_ 34, 36 
as Necessary to the national defense__._._.__-.-.--_---- 32-34, 36 


Legislative recognition of administrative practice 
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Certificates of Necessity (see also Amortization, Emergency Facilities; 


Certification, Emergency Facilities) : Page 
Issuance, regulations governing; citation___.._._.-_-_-_-_-_--------... 33 
Circumstantial Evidence: 
Acts of concealment of conspiracy, admissibility........_._._.._.-.---- 66-69 
Claim of Right: 
ADORMCADIIGT OF GRCCIINRE . ctitinteiide Actnrsterercitnnbinnnamitiminmeetils 49-50 
Dues in SGVARCE BS TECC VOU TN mesic nnn nian 47-50 
Effect on accounting period of membership dues_.._.__.._.--------- 47-50 


Coin-Operated Devices (see also Amusement Devices, Coin-Operated ; 
Gaming Devices, Coin-Operated; Pin-Ball Machines; Slot Machines) : 


Penny-Operated machines, exemption from special tax____-._-_------- 86 
Clubs: 
Automobile Club of Michigan so classified by Commissioner of Inter- 
na] .ROveRie:. DOROCRIIOR. icra bist el apie wiser 44 
Commerce Clause, United States Constitution: 
Municipal privilege tax invalid under___.......--- ee 90-95 
Confession of Conspirator, admission in evidence: 
Confession after conspiracy has ended: 
Admission against confessor only : 
Instructions to jury, sufficiency to protect defendant co- 
CII Sd ithis Sotnckicisn hinglllocaecia ncn centeegaenacio 24-27, 29-30 
not Reversible error in circumstances of case__..___.------- 24-27 
REO CI Bi iin. ccc oeennimancanes 24 
Confessivn in furtherance of conspiracy : 
Admission against co-conspirator : 
Ta I ali ia til etn incl tinhanieeeellanpaentd 24 
Gl TORN LO URREEG, BING retire ied rerriprerininnnne eed 24 
Consolidated Returns: 
Election not to file, merger not to create compensating net operating 
WORD CONTI oivsitccraccinccmncemeeceenenstinasaiendaieeeaeceee 59 
as Evidence of continuity of taxable entity in case of merger____ 59, note 7 
as Relief where net operating loss carry-over not available_________- 59 
Conspiracy: 
Agreement as determinative of duration of conspiracy and whether 
COPEL GE 10 Tih Fn icici esiecncnn cnc 64 
Concealment, acts of : 
as Circumstantial evidence of express initial agreement to conceal, 
SARI tae stable Pacino ceca bias Maan ccita in lh ati laa Rind aie RAT ah cea 66-68 
as Continuing the conspiracy for purposes of statute of limitations 
QE: PROGOCEIO sss A KE cncciciceemnigiegi lillie 65-74 
Distinction on basis of furtherance of objectives of conspiracy__ 69, 74 
as Evidence of new and separate agreement to conceal______ 65, note 11 
as in Furtherance of conspiracy only before attainment of main 
ODGCCERW vc cstsiie ss iri en Saisie eae ae eae 73-74 
in Protection of conspirators’ interests, incidental benefit to others 
irrelevant to statute of limitations on prosecution___.__.______- 74 
of Significance only if within scope of conspiracy agreement_____ 74 
Concealment agreement : 
Expression as part of initial conspiracy agreement; statute of 
LismbtanS2o rae Cut SOCIO ai ai cides cick cscs ce ener 66-69 
Implication in conspiracy agreement; statute of limitations on 
PROROCKYION 2. nos nine e ne One Roeser benier~eabelibos 65-69 
Overt acts in furtherance as continuing conspiracy agreement___._ 65-74 
as Subsidiary element of conspiracy__.__..-...-._...-.--...--- 65-69 
Criminal conspiracy, admission of circumstantial evidence of partic- 
IpntlORs 0 02. tisk in ae, BA... 23, note 4 
to Defraud the United States of tax, statute of limitations on prosecu- 
tion: 
In SOROO.. 6 ncnspnesssneddblaes dota adetenietaee 64-74 
“No prosecution” ruling as main objective...._.__-_.._..-...--._- 64-69 
“No prosecution” ruling as “installment” on total immunization 
Of tAMPAPSE THOM POOR nc erctntrniieenoeinniniinindinig caiman 69-7 


Hearsay declarations of conspirator after main objective of conspiracy 
attained, admissibility against co-conspirator__.____.___.__________ 66-67 
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Conspiracy—Continued 
Implied conspiracy to conceal theory as indefinitely extending statute Page 
or timsitetions aginst prosecution. ~ 2 ea, a a: 66 
Prosecutions for : 
Difficulties attending admission of evidence for use against some 
Ri oe ces sce scescpeguesinctanetey aaeangee 


Supreme Court policy against broadening_______-_________------- 68 
Termination : 
with Attainment of main objective; statute of limitations on 
ID in a serge eer een reer anemia ae epee eae ee ee ey 74 
Effect on admissibility of confession in evidence__.___________--_ 24-25 
Constitutional Privileges: 
Aauerio es Te no case te be pene nmees cece 80 


Corporation, Control of: 
Acquisitions in avoidance or evasion of income or excess-profits tax, 
i crohns sceesacsee en Se eeareeerere eee ee 60 
Criminal Trials: 
Admission of evidence for use against some but not all defendants, 


ee oie eed en oe ee 29-30 
Supreme Court supervisory control, exercise where constitutional ques- 
i ie ae ee ee aad 79 
D 


Debts (see also Bad Debts) : 
Discharge by guarantor as resulting in bad debt loss to him_________- 2-14 
of Insolvent: 
as “Becoming” worthless in hands of discharging guarantor__ 5-6, 9-10 
Payment by guarantor by promissory note, year of deductibility 


ne sengeninapergeerare eager ae ieee 6-7 
Losses from guaranty, deductibility from gross income__________~~ 2-14 
Nonbusiness debts: 

FR I, | NI a cl ac evaratte oe stores ca gatinee remem ree ee te 5 
Guaranty and direct losses as of same economic and tax effect__... 7-8 
Short-term capital loss treatment of guaranty losses as serving 

RENT Ve i ste esa er ee ee ee ed 7-8 

Worthlessness : 
when “Becoming” worthless, in case of payment by guarantor._._.. 5-6 
Losses attributable to as deductible only as bad debt losses_____ 5, 8-10 


Defense Facilities, Amortization of. (See Amortization, Emergency 
Facilities. ) 
Deferral of Income: 


ae eremeenenene, “ernie 6 oot PEEP SO PIE Ed 2 TS Bee BO oie 50 
Regulations and rulings authorizing, citation.__._.__._._._..____________ 50 
Solvency of taxpayer a consideration______________________- ps 50 


Disability Benefits, Employees’: 
Sickness disability benefits under company plan, income tax exemp- 
PeEE Oe TERS SUID OIIOS® ono ae ene eee a 40-41 
Distilled Spirits: 
Conspiracy to deal unlawfully in, admissibility of confession in evi- 
I pore ete Peek ee hag bons BSL ee 21-30 
Due Process: 
in Lien foreclosure proceedings : 


Notice to owner’s agent; adequacy... 02. oh LL... 17-18 
not Violated by retention of property or proceeds of sale exceed- 
ing in value the amount Weel i66 22 ee hi ede kk. 18-2 
Dues, Membership: 
Prepaid dues: 
Accounting period discretion allowed Commissioner______.___-__ 48-50 
Allocation for accounting purposes as artificial_.___._.._._.__.._____ 48, 50 
“Cae? OF Pie” CtASUR cs ccancuceccsscnnccsassnnmetilUliiidn. 48-50 
ee Income in year of Teceipe. ob fect ieee... 47-50 


“Unearned” status for income accounting purposes, denial______ 48-50 








INDEX 119 


B 
Emergency Facilities: 
Amortization of. (See Amortization, Emergency Facilities.) 
Certification of. (See Certification, Emergency Facilities.) 
Employees’ Benefits, Employer Plans for: 
American Telegraph and Telephone Company plan, income tax ad- Page 


ministrative DFACTICE RIOCUE enki ica eer ener tertenintnet< 41 
Income tax administrative practice, history___.._..____--_----.~--~--- 41 
Sickness disability benefits, income tax exemption as health insurance. 40-41 
“Wage continuation plan” distinguished__._.__._..-_--_-_--__---------- 40 
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Receipts under employer plan, income tax exemption as health 
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Employees’ Sickness Benefits: 
Receipts under employer plan, income tax exemption as health 
NI ain nanivcishiatna il tiniii Beth nsicinanisecinaitbiakhiiersiniadilimalonisteceap eet ne 40-41 
Equal Protection: 
in Lien foreclosure proceedings : 


no Denial for availability of remedies less strict-___.._._._...--~- 18-19 
Estoppel, Equitable: 
Retroactive revocation of income tax ruling not barred by doctrine___~ 45 


Evasion of Federal Income Tax: 
Attempt to defeat or evade, willful : 
by False or fraudulent return : 


ae ee) a ee a. eS 51-55 
Misdemeanor penalties, citation____._____-__------.----..- 52, 58, 54 
Pemaity GOs 6d ds Sin arate a epemnienentnd bunnies: 51-55 
“In any Manner” : 
Felony penalty : 
alia te catenin inne anita dee he le ee 54 
SII 135s neictesanLtnbbnidisid b- ht ges satis btredaha shheah act Sdetetinatiechehesn death 51 
as Including filing of false or fraudulent return___...________ 53-54 
Misdemeanor penalty : 
NN acca ce kai acces tin es caesinindeicnenobiceadies tnladieikcdoies tics scoala Aa 53 
I Sroka ne eta een biessantpeinndibaleermsseepabinpis texts 53 


Intent to Defeat or Evade: 
by False or fraudulent return: 
Misdemeanor penalties, citation_.__._.__..._-__--__-.______ 52, 53, 54 
Penalty provision applicable : 
Administrative and legislative history 
Specific provision as superseding general__.___-_________________ 52-55 
Evasion of Federal Income or Excess-Profits Tax: 
Acquisitions for the purpose of, net operating loss carry-over effect__ 59-60 
Evasion of Tax: 
Conspiracy to obtain “no prosecution” ruling; period of limitation 


on proweentiow. 6. 630i Sh dt let edlgkeeseeelb dn ncenn 64-7 
“No prosecution” ruling as starting period of limitation on conspiracy 

DUOC U IRs a ocleacl ddndsicincctciahobndanntdoiinpemaylonat- beset 64-74 
Prosecution immunity as objective of conspiracy; period of 

RRO C IO iin ree cb ie ids tices eb deo wein seine einen 65, 69-74 


Evidence (see also Hearsay Evidence) : 
Circumstantial, admission in proof of participation in criminal 


COMM RCY on esesinisci bib n Sain ind nb tate bse newest 23, note 4 
post-Conspiracy confession : 
BOR 1 RONETE Qn iiiintitdheis-dennribeemndibdbedentins 24-25 
as Admissible only against confessor___.........--.-.-...--- 24-25 
as Hearsay evidence against co-conspirator__.__......_._...____ 24-25 
Declarations of conspirator, admissibility._._._..._..._............__ 24-25 
Prior inconsistent statements: 
Discretion of trial judge in submitting to jury__._..._-..-_-.___ 7 
Use to impeach credibility of witness._..........._-----__.-__ 7 
Exemption, Income Tax: 
Retroactive revocation, administrative___._._._.___._._._._.____ sabe sited 43-50 


Excise Taxes, Federal: 
Evasion penalties, applicability to income tax; history__.____._______ 52-55 
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Fifth Amendment: 
Plea of. (See Self-Incrimination. ) Page 
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Forms, Federal Income Tax: 
Form 990 (Information Return of Exempt Corporation) : 
Legislative purpose serve Dyas ss oo ea eu 47 
as Return for purposes of statute of limitations on assessment__ 49 
Fourteenth Amendment: 
Tax lien foreclosure under New York City Administrative Code 


cheered ab vislstite. .. se ee EO 15-20 
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Gaming Devices, Coin-Operated: 
Tree ES et oe ele Bl ee ee u 83 
INR) SOC.n acc eee mntetenenntecumammeeniei alia 83 
Gifts: as 
Bad debts voluntarily acquired treated as_.......-......-.--------- 5 
Loans to friends and relatives treated as_....._......_.---_------_- 7 


Grand Jury: 

Testimony under compulsion as violating constitutional rights____ 76 
Guarantors: 

Losses as bad debt losses; recognition in administrative and judicial 

construction of internal revenue laws__--__--______-__--_---_----- 

Guaranty of Debt (see also Guarantors; Guaranty of Debt, Losses from) : 

Payment as not creating new debt________________-__-----------_-_- 5-6 

Payment by promissory note, year of deductibility of loss_._._...._..._- 6-7 
Guaranty of Debt, Losses from: 

as Bad debt losses; administrative practice as confirmed by I. R. C. 


(1954), § 166 (8) ote cenit i i eS i satis adie LED es ersis ane 4, 12-13 
as Bad debt losses ; administrative and judicial construction ; citations_ aT 
in case of Brokerage account of husband decedent insolvent; bad debt 

provision inapplicable__.____..______- SAULT US een een 10 
Deductibility : 

Attributes of debt loss as not necessary______.-..------_--______ 13 
Disallowance in certain cases under the Internal Revenue Code 
ot 2900 o5255 son bie S ale SRL I Se be tet 12 


in Full in case of certain noncorporate debts; analogy with treat- 


ment of losses from guaranty of corporate debt___________-__- 13 
in Full in case of corporate debt___.---..-__-___-_---___---.--_- 13 
Internal Revenue Code of 1954 as complementing C. C. A. deci- 

S10RS  240~.525..... ESRI ha eee 13 
Internal Revenue Codes of 1939 and 1954 compared bi Sida sbb licks .... 12-18 
Limitation to trade or business use of money borrowed____-~-___- 13 
in case of “Family” or “friendly” debt : 

Allowance as foreclosed by I. R. C. (1954), § 166 (f)_______ 12 
Income tax treatment in general__.._.__-__--__._-------------_- 2-14 
in case of Insolvency of debtor, bad debt provisions held inapplicable ; 

Com tact. 2 SO tO oe ee eS SIDI lies 10 
as in Nature of losses from worthlessness of debt__.............-___ a 
in case of Nonbusiness debts : 

Allowance as of origin in I. R. C. (1954), § 166 (f)_-_____--____ 12-13 
Allowance limitation under I. R. C. (1954), § 166 (f)__--_-__--_-- 12 
Assimilation in tax consequence to losses from direct debt_____~- 8 
Bad debt provision as not applicable_____.__-_____-_______-_-__--_- 11-14 
pereet Of F: RB: O:- (7004; 4 lo ve a ee eet 4, 12-13 
of Noncorporate guarantor of noncorporate debt : 
Deductibility under I. R. C. 1954; legislative intent____.__._.__-___ 11-14 
‘Treatment as bea @ebt Tomita oo cu Se ie oa 4 
as of Tax consequence like that of losses from direct loan___________- 7-8 
“Treatment” as debt losses; meaning of term_____----__-___--_----- 13 


Follow by jury as basic premise of jury system__....__.-__________- 27 








INDEX 121 


H 
Health Insurance: Page 
Administrative interpretation of income tax term, vacillation__.._.__ 41 
Commercial and company plan benefits as having same income tax 
status under 1918 and subsequent revenue acts_____.___.-------_ 41 
Commercial conventional forms as not limiting income tax meaning 

OIE WON atten Sire sane cctncannchinseelisenuiabeincaenn isso tnninaas ad aginantbannsnedaincenkonemiaetien 41 
Definition : 

FR: Riess hip Aidit snaeecnes semneenteinininsstnintenpeatcien peal 40 

not Defined by any revenue act or committee report thereon____ 41 

FOR" FERC e CRT iam ercrseenrnistissanlin ini sieiinaenmssnbaicintaaaiiien 40-41 
under Employer-employee plans, administrative practice regarding 

SOI Tae: CI a niccncncniick octane testi ene-verarsnesneeieietianana 41 
Fund for payment not essential to classification of employees’ sick- 

TO OR I cies cisentectnistviniececte scien ininttstyuait Meee Realigainnitiaieieia ie 40-41 
Income tax administrative interpretation___..___._._________-___-____ 41 
Income tax term to be given broad general meaning__...__-_-______ 40-41 
Income tax treatment of receipts under company plans, administra- 

CRO VI vacins nice cnecenrreniahiekinsimnleiataea ctincntee gaia aea Ringe meee 41 


Internal Revenue Code of 1954, § § 104-106, not indicative of prior 
legislative intent to distinguish between commercial and company 


Toran ere a cciccrcercccnnittinniencseneg tating Eclat cree 41, note 
Legislative history of income tax term not supportive of narrow 

SCORE OID IID isis pic tage mpphnapeh ai hees <eers Pregl ata bien a ee ead 41 
Premiums fixed and periodic not essential to classification of em- 

picyeos’ siemnete beneGts 06.60.55. — 665 = het 40 


Hearsay Evidence: 
Declarations of conspirator after main object of conspiracy attained, 


admissibility against co-conspirator_........._...-.-----.------- 65-67 
Implied conspiracy theory as breach of rule against admission of 
TORTERY CVIGCIOR cept bck nce cbtstindtienintiny abhor eane aenbine 66 
I 
Income Deferral: 
Go GAG IERIIIIIRE, TIES, » COI IL I ci cincy icici tie isaac iesincdciveininn testinal 50 
Regulations and rulings authorizing, citation_....._..._.__._.___.____-_ 50 
Solvency of taxpayer a consideration.__......__._.-______--______--- 50 


Income Tax, Federal: 
Enforcement by penalty for willful attempt to evade by false or 
fraudulent return, importance... ne he LES 52 
Information Returns: 
of Corporations exempt from income tax: 
as Tax returns for purposes of statute of limitations on assess- 


MN isin nee ee Res 48-49 
Insolvent, Debts of : 
as “Becoming” worthless in hands of discharging guarantor_______~ 5-6 
Brokerage account guaranty by widow of insolvent held not subject 
Ce: Roendl Chmmine.. Mem. UI aii elie ctcccisnticscsceccv neenininmasaadiiewenanian 10 
Guareaty loss-an: bed Gis Seiten oe eee 2-14 
Subrogation of guarantor upon discharge_._.......----..-.-.------ 2-14 


Insurance, Health. (See Health Insurance.) 
Internal Revenue Code of 1939: 
Arrangement and classification of provisions ; construction of penalty 


DEO VII 6s 5 iss Sasa a pe enantio gia igmieneaenann: 54-55 
Interstate Commerce: 
Municipal privilege tax as discriminatory burden____..-.--_.__--_-_ 94-95 
Municipal privilege tax (in flat sum on outside corporations only), 
inivalidite as UPweeeiawOry Gett coo see eel cee 94-95 
Investments, Nonbusiness: 
Losses as capital losses regardless of form (loan, stock, or security). 7-8 
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Jury, Instructions to: 
on Admissibility of conspirator’s confession without prejudice to co- 
conepirater, GHRCUIOR <..06—<iidei Selig didmninweninoe 24-25, 29-30 
on Admissibility of post-conspiracy confession : 


Adequacy to protect co-conspirator................-.--......-. 21-30 
as Prejudicial 00 co-commperetet attic i eins nenamn 29-30 
on Conspiracy aims and duration, adequacy__...--..-..-.--.----.-- 72-74 


Follow by jury as basic premise of jury system-—............._---. 27 
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Liens: 
New York City Tax: Page 
Foreclosure procedure under New York City Administrative Code_ 16 
Water rent liens included, by definition-______.__-__.___________ 16, note 


Water rent: 


Foreclosure under New York City Administrative Code_______- 16-20 
Loans: 
Bank, guarantor’s loss likened to loss from direct loan____________ 8 
“Family” or “friendly” : 
Guaranties and loans as tax loopholes; remedial legislation___._ 11, 12 
Loss treatment under the Revenue Act of 1942__._________-____ 11 
Guarantors’ and makers’ losses as requiring same tax treatment__._._.-. 7-8 
Noobusiness. joence-ans canital tosses. 7-8 
Losses: 
Bad debt losses not deductible under provision applicable to losses 
I sarc ee cee eae 5-6 
from Guaranty of debt: 
a eee tg erence in eb eee 2-14 
eer POURISECECY CT CEny ONES Teen en eee 2-14 
M 
Mistake of Law, Administrative: 
Discretion requirement in retroactive correction of ruling_________~_ 45-46 
Equitable estoppel doctrine not a bar to retroactive correction of 
Neen nnn edt aaacncomemetacmtancearaheieenegenee aioe 45 
Mergers, Corporate: 
Net operating loss carry-over: 
eee CONTE CO ee enn eee eae eoeene 58-59 
from Constituent corporations, disallowance____________-___-_- 56-60 
eT THe CUIOE SE an i meee 59 
Same business units operated at loss, disallowance_____________ 59-60 
Plurality of merged businesses as affecting business continuity______ 59-60 
Successor corporation and constituents as same taxable entity_______ 58 
N 
National Defense: 
Procurement program of World War II, investigation by Senate 
I i ahi te hee hai sa eek beets aoe dl arnenreeneyen 33 
Net Operating Losses: 
Business continuity as condition of carry-over privilege_______._~- 58-59 
Carry-back : 
to pre-Merger corporation, disallowance___...__--___-__.._--_- 59 
ne aes crarmnenibacinats apnea 57, note 
Carry-backs and carry-overs: 
Aggregate to form net operating loss deduction_._..-._.__-___----_- 57 
Legislative purpose to average income________-__-_____-__--__- 58-59 
Carry-over: 
Business continuity as condition of allowance_________-_______- 58-59 
History of allowance prior to Revenue Act of 1939____--__-__ 59, note 
Limitation to substantially same business carried on by same 
I aca lerceeiee a nti nce anc healed Rice I ahaa ie 58-60 
I TC, RIN eal 58 
to post-Merger corporation, disallowance__.______--___________ 56-60 
SIE FUR, UOT TOE a no ass mes cements erenaltbetaben! 59 
as Privilege conditioned on continuity of business enterprise____— 58-60 
UNUM CIEE: SUUUUNIUIOIEE TR a 57 
Statute not to be construed to give windfall to merged corporation. 60 
Consolidated return as source of relief where carry-over not allowable_ 59 
FI asst: hentia spcinians tee rma ale A ian a ira acc a So 57 
pre-Merger, carry-over to successor corporation disallowed_________ 56-60 


pre-Merger losses of constituent corporation not, to be carried over to 
resultant corporation operating same business units at loss_.cc-.__- 59-60 
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Net Operating Loss Deduction: Page 
CORRIIEAKEGEA, TEANOUE. TIOI ..<:nacs.n-njqncieeiitsiaianbioianmianenasconuen teen teadeameaianiaaeaanen 57 
Consolidated return as alternative source of relief--___.__-_--__-_----___ 69 
DiRT CAN oc tinee tvrnit-cee x eepenctagaitilnicitanians in ienage degenineste aac 57 
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; SOSFIAT Tak NOE SI... 5. - ese eeee nie aenioaceenae 87-93 
WE ener, eeieraitit GE COPE on ss csan anise puesinienecenaieaaenmeasa- pe eneesel 88 
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Offenses not Capital: 


Limitation period on prosecution, extension to five years__- ~~~ 64, note 
“One Armed Bandits”: 

“Slot merken” 106 TO Bi nn ahcennniiniini satiioanen ertaeanieaeeesmieminaiaane 85-86 

P 

Penny-Operated Machines, Vending: 

Special tax exemption, legislative history__.._.____.__._.___----__---_-- 86 
“Pick-up Men”, Numbers Game: 

as “Accepting” WAGOTO Ro nna 92-93 

no- Special tax lability... ..-...-. =... Lee 87-93 
Pin-Ball Machines: 

es Biot. matnines- 7s se Ee eee ae 85 

BoScial tax Fate. ~ ns 8 ee eae 838 
Prepaid Dues, Membership: 

as Income in year. of receipt..,.<22556202 SR es 47-50 


Privilege Taxes, Municipal: 
on Business conducted within city, invalidity as to solicitation and de- 


livery of sales by outside corporation______.______-_______-_____-_- 94-95 
Gross receipts basis for domestic, flat sum for outside corporations; 
TOT WCOMNE RE ECA ce arses csi seiner eee ee ele 95 
Profit, Transactions for: 
Bad debt losses, limitation on deduction____._._-_______--_----_--_-- 3 
Guaranty losses: 
ee Bat Gent WOON... icine nde eee 2-14 
as not Deductible under the Internal Revenue Code of 1939______ 12 
Income tax trentmeiit. 2 a eee ee 2-14 
in case of Insolvent debtor, rationale against application of bad 
CIE UOT i steer cere cee eed ae 10 
as Short-term capital eee... =... ee 2-14 
Promissory Notes: 
in Guaranty payment, year of deductible loss__.._._..._...__.._...--____ 6-7 
Property: 
Acquisition to avoid or evade income or excess profits tax, net oper- 
ating loss carry-over e@pet....... eee 60 


Private property taking for public use: 
Compensation requirement of constitution not violated by reten- 
tion of property or proceeds of sale far exceeding public lien in 


WO a cre oi ee tikes made les Teta let apnciin 19-20 
Due process not violated by retention of property or proceeds of 
sale far exceeding public lien in value_._._._______--__________ 19-20 
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Regulations, Internal Revenue (see also Administrative Construction of 
Statutes) : 


Interpretative and procedural distinguished as regards legislative 


CUO nia cians ete een penises wi as SE ane iadicn: Sco 46 
Judicial disregard because of vacillation__.._......-.-___--.__ LL 41 
Judicial rejection as addition to statute______.....--.-----_-..-___- 91 
Legislative recognition; limitation of effect......._........__-_____ 46 


Reenactment of statute as giving force of law to 
Retroactive application : 
Discretion. alimived 6p settee... « .ncnnensesecensenssentedameiiaie 45-46 
Internal Revenue Code of 1939 provision, text of § 3179 (b)_____- 45 
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Returns, Federal Income Tax: 
Due date as beginning period of limitation on assessment in case of Page 
revocation Gf fuling of tax exemption... 47 
Failure to file, willful : 
as not Chargeable to corporation filing information return under 


I Gk a ee 49 

Misdemeanor provision, text of I. R. C. (1989), §145(a)_----_______ 51 
False or fraudulent : 

vo Bp ot Bee a. te ie att babe ered ates VEL ee LS OL 53 
Misdemeanor prosecutions, statistical data__._..-__..__._.________- -. 52-55 
as Misdemeanor subject to penalty under I. R. C. (1939), § 3616 

rset ceca cs cacao tn ag os ta gid ec Sees cabelas acta SiN 54-55 
as Penalized specially after the Sixteenth Amendment____________ 52-55 
as Willful attempt “in any manner” to defeat or evade tax________ 52-55 


Returns, Federal Tax: 
Failure to file, willful : 
as Misdemeanor; penalty differentiation from willful attempt to 


a care ek ii scallion 54 
False or fraudulent: 
Assistance in preparation, initial penalty provision__._.._..__.___..- o4 
Evolution of general provision (R. S. 3179) ----.-------__--___. 54 
Penalty provision applicable; historical analysis..._c........_-—- 52-55 
Revenue Act of 1942: 
eer ee, ne TOON ene ein phibnhn op ndsietonbisey 7 
Rulings, Income Tax: 
on “Club” status of Automobile Club of Michigan_______-_-_--_-_.__- 44 
of Exemption from filing return, as beginning period of limitation on 
assessment with general filing date________---_u--____-s2-_---e 47, 49 
Rereentes retruaer ve, Valet on hid kaonetonicennectatiie 4448 


Rulings, Internal Revenue (see also Rulings, Income Tax) : 
Interpretative and procedural distinguished as regards effect of leg- 


SUERTE FOC icin ace ey tpn eee daiadiinamtipepiiy ten 46 
Legisiative recognition ; MIRA ON. eet qe ieee penenane 46 
Retroactive application : 

EPBCTOTON GIIOWOGE DY GO vin iik te  ccicc meandered 45-46 
Internal Revenue Code of 1939 provision, text of § 3179 (b)~----~- 5 
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Self-Defense, Testimony in: 
as Waiver of privilege against self-incrimination_______-....-__-_.--- 
Self-Incrimination: 
Immunity before grand jury not carried over to trial of witness in 


I iis ons asses en int Sa amen eee age ye eR aN gaa 77 
Indictment imminence as affecting inferences to be drawn from plea__._ 79 
Nature of tribunal as affecting inferences to.be drawn from plea__.-_- 78-79 
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Pilea 6s: reflecting on Credibility .~ snes ote pean eénen=nens<teennne 75-80 


Plea before grand jury: 
Admission in evidence at trial; discretion of trial judge; super., 


visory control by Supreme Court_...—...-...---- 4$+---.----~4--- 79 
Consisteney with innocence as supported by : 
Pa nD a as nig aaa ee 78 
Considerations of procedure a a a a ar as 78 
Tmminence OF NCICHNON as sail ai hinnctiteiinemeane andar -so< 79 
Cross-examination at trial as prejudicial error___._____--_-_----__ 76-80 
Be wLnoes Galle Ten eh ee hese 75, 78, 80 
as Impeaching credibility, requirement of probative value_______- 76-79 
Inconsistency with trial ‘testimony in self-defense; adequacy for 
Dnscuemment Purpose. nn ne eel oR a 76-79 
Special circumstances as exonerating credibility of trial testimony 
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‘t Protection of innocent as basic function of privilege against_.___~_-. 78 
‘Sickness Benefits, Employees’: 
Fund for payment not essential to classification as health insurance. ! 40 
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Uniformity not essential to classification as health insurance. -__-~~-_- 41 
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Slot Machines: 
Definition for special tax purposes: Page 
Administrative interpetation of statute.__..._.....-..--~-~~. ee 
as Including all coin-operated gambling devices._.......~-....- 84-86 
Lesslative:,. MMCORY 5nstiss ibs i eden anne 85 
as not Limited to “one-armed bandits”___._.--.---------.----.. 86 
Specis! tax rates... eee 83 
State Law: 
Effect on federal income tax treatment of losses_..._.....-.-.--~- 4, note 9 
State Statutes: 
State legislative responsibility for hardship relief_......._....-.--- 19-20 


Statute of Limitations: 
against United States as not subject to administrative change in con- 


TI asta tw diseases snini cian es cigs inn agen atone 47 
on Assessment of income tax : 1 
Information return not to start the running of the period______ 47-48 


as not Running from general tax return filing date in case of cor- 
poration filing information return under ruling of tax exemp- 
CI ees was ave cs ns nines gece ape once 47-48 
Tax return necessary to start the running of the period_____-_- 46-47 
Statutory Construction (see also Administrative Construction of 
Statutes) : 
Ambiguity of statute, removal as not within judicial competence__-_-_ 
Arrangement and classification of false or fraudulent return penalty 


on 
or 


provisions of L. BR. C. 1000, elfeet e6..o nn eae 54-55 
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Subrogation: 
Effect on guarantor’s loss deduction as inequitable in case of insol- 

CONEY CE RIE asin cite natn gap apa ake eae 9-10 
Bavitaiie apirtt. 4 the. GOCGHt c..ccinsti oaehonen hc aeee 9,10 
Rule in case of payment of debt by guarantor__________-___________ 4,6 

Supreme Court of the United States: 
Supervisory power over administration of federal criminal justice__ 79 
3 
Taxable Entity: 
Consolidated returns as evidence of continuity in case of merger___— 59 
Constituent and resulting corporations as same in case of statutory 

TET a scsi en sn twice ctseicp ante sci osetia ai tnd a ahi 58 
Continuity in case of statutory merger, case citations_._......______ 58 
as not Including corporations separately chartered___.....____.______ 58 


“Taxpayer, The”: 
Identification with income source for purposes of net operating loss 


COPE FOC OE ree cin nian assert gaol taaiaes ablgama ciated milano 58 
Net operating loss carry-over not restricted to, in case of intercorpo- 
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Successor corporation as, for purposes of carry-over of pre-merger net 
operating losses of certain constituent corporations___.__._..._____ 58-60 
as Term restricting net operating loss carry-over privilege__._______ 58 
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Vagueness, Statutory: 
“Slot machine” definition in I. R. C. (1954), § 4462 (a) (2) ; contention 
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Vending Machines: 
Penny-operated, exemption from special tax ; legislative history_..___ 85-86 
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Wage Continuation Plans: 
“Plan for Employees’ Pensions, Disability Benefits and Death Bene- 
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Wagering Taxes: 
Employees of gambling enterprises not subject to 
Imposition and validity as revenue measure 
Internal Revenue Code provisions, text 
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“Accepting wagers”, meaning of term 
“Receiving wagers’, meaning of term : 
In general 
as of Same meaning in registration and special tax provisions____ 
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War Production Board: 
Authority for partial certification of emergency facilities 
Certification of emergency facilities, transfer of powers to 
Water Rent: 
Collection by lien foreclosure under New York City Administrative 
Code, constitutionality 
Worthless Debts. (See Bad Debts.) 
“Writer”, Numbers Game: 
Meaning of term 








